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BBEJAEHUE

Kaxnas otpacip mpaBa pemiaer mnpoOiemMbl OOECleueHHs] JIMYHOU
0e30MacHOCTH 4YelioBeKa B OOINECTBE MPUCYIIMMHU € METoJlaMH, CIoco0aMu |
MIPaBOBBIMH CPEJICTBAMHU, O KOTOPBIX HET HEOOXOAMMOCTH TOJIPOOHO TOBOPUTH B
HacTosAmEell pabote. ['opa3mo Oosiee BaKHBIM MPEACTABISCTCS HAWTH MEXIY
pPa3IMYHBIMU TPABOBBIMU OTPACISIMU TOYKH COMPUKOCHOBEHHMS, C TE€M, UYTOOBI
pemarb yka3aHHble MpoOJEMbl B KOMILJIEKCE, TOYHEE CKa3aTb, B TapMOHHUHU,
0OUBATHCSl TOTO, YTOOBI HOPMBI OJTHUX OTpaciied mpaBa He OJIOKUPOBAIM HOPMBI
JIPYTUX OTpaciied, HampaBlieHHbIE Ha JOCTHXKEHuEe oOmied menu. Jns pemeHus
po0eMbl 0€30MaCHOCTH YEJIOBEKA CaMbl€ pa3HbIE IPABOBBIE CPEACTBA, SIBISIETCS
ujes Mpu3HaHUs, COOJIIOJCHUS, BCEMEPHOW OXpaHbl M 3alIUTHl MpPaB U CBOOO
YeJIOBeKa KakK OO0S3aHHOCTM TocynapcTBa. byayuu 3akperieHHOM B (cT. 2
Konctutyniuun P®), sta ujies mpoHU3BIBAET BCE OTPACiM MpaBa M 3HAYUTEIBLHOE
YUCJIO MPABOBBIX UHCTUTYTOB.

Takum 00pa3oM, Ha TOCYAApCTBO BO3JIOKEHA 3alllUTa OT HE3aKOHHBIX
MOCATATENbCTB Ha )KU3Hb U 3[I0POBBE KAXKIOT0 UyesoBeka. OCHOBHBIMH CPEJICTBAMU
OCYIIECTBJICHUS TAKOM 3aIUTHI ABJSIOTCS: 1) Mepbl MPOPUIAKTUKY; 2) YTOJOBHAS,
aJMUHUCTPATUBHAS U JUCIUIUIMHAPHAS OTBETCTBEHHOCTh 3a NMPUUYMHEHHE Bpesa
KU3HU M 3JI0POBBIO YEJIOBEKA; 3) BO3MEIIEHUE Bpea, MPUUMHEHHOTO >KH3HU U
3JI0POBBIO YEJIOBEKA.

AKTYaJIbHOCTh KYpcOBoii pabotbl. I[IpaBa u cBOOOABI dYeOBEKa,
MOCKOJIbKY OHM TMOJUIeKaT OXpaHe W 3alluTe, TAaKXKe BO3MEIIECHHE Bpelaa 3a
NPUYMHEHHBIA  BpEJl  peaju3yloTcs, TIpPeXAe BCEro, B  OXPAHUTEIBHBIX
MPABOOTHOIIEHUSX, KOTOPbIE BOBHUKAIOT BO BCEX OTpacisix mpasa. Eciu roBoputh
0 (pusmyeckoil 0€30MaCHOCTH YEOBEKA, TO PeUb CIEAYET BECTH, IPEXK]IE BCETO, O
€ro MpaBe Ha >KU3Hb, 3/I0POBbE U Ha OJArONPHUATHYIO OKPYKAIOUIYIO CpPEedy, UTO
oOpa3yeT enuHbIi OJIOK mpaB, 00YyCIOBIUBAIOIUX (U3UUECKOE CYIIECTBOBAHHE
4yelnoBeKka. B rpaxxgaHcKoM IpaBe OJHUM W3 TaKuX  OXPAaHUTENIbHBIX

MPAaBOOTHOIIEHUH  (pa3ymeeTcs, Jal€Ko HE  €JAUHCTBEHHBIM)  SBISIETCSA





MIPABOOTHOIIEHUE IO KOMIIEHCAlMM BpE€a, MPUYMHEHHOIO JKU3HU U 340POBBIO
rpakJaHuHa.

OO0beKTOM SBISIOTCS OOIIECTBEHHBIE OTHOIICHUS B chepe BO3MEIICHUS
Bpe/la MPUYMHEHHOT0 )KU3HU U 340poBbio coTpynnuka Y UC Poccun.

IIpenmeTom sBIISIETCS MHCTUTYT BO3MEUICHUS Bpela MPUUYUHEHHOTO KU3HU
Y 3I0POBBIO T'PAXKJAHUHA.

Heapr nanHOM padoOThl COCTOMT B BBIABICHUU CYIIHOCTH BO3MEIICHUS
Bpella, IPUUMHEHHOIO JKU3HU U 310pOBbI0 coTpyanuka Y IC Poccun.

3agaum JaHHOW KypCOBOM:

1. PaccMoTpeTh MpaBOBOM HWHCTUTYT BO3MEIICHUS Bpea MNPUUYUHEHHOTO
cotpynauky YUC Poccun;

2. Paccmotpers mpaBoBoii craryc corpyanuka Y UC Poccun;

3. Pa3ob6patp mopsaok Bo3memnieHus Bpena corpyanuky YMC Pocenu;

4. Tlpoananu3upoBaTh Cy/eOHYIO MPAKTUKY MO BOIPOCAM BO3MEIICHUS Bpena

OCYKJICHHOMY.

MeTo10/10THYECKYH) OCHOBY KypCOBOM pabOThl COCTaBUJIU METOJbI
WHIYKIIMW, aHajin3a, CHUHTE3a, CIOCOOCTBOBABIIWE IMOTYYEHHUIO OOJIBIIMHCTBA
c(hOpMYyJIMPOBAHHBIX BHIBOJIOB, CBSI3AHHBIX C JAHHOW TEMOM.

Teopernueckoii 0cHOBOM KypcoBoi padoThl nocinyxuiu: bemenkun C.A.,
batumena E. A., BacunseB A.B., I'aBpunos 32.11., Jlonunckas JI.M., Ecun M. A.,
3BepeB A. B., Kansmun A. B., Kimnvmkuna E. B., Kopmrynosa U. B., MakcumeHko
A.B., Maneuna M.H., Moctooit C.M., Moxos A.A., Oscsuko JI. M., Ileptiu B.
A., ITonomapesa T.JI., [lotasun B. B., Camapuna E. C., Cmupnos JI. B., Cyxanon
E.A., Toky6aes 3.C.

CTpykTypa KypcoBOii padoThl OOYCJIOBIIGHA TIICJNbI0 W 3aJa4aMHu
WCCIICIOBaHUSI U BKJIIOYAET B ceOs: BBEACHUE, JIBE IJIaBbl, COCTOSIIIUE U3 JIBYX

naparpa(bOB, 3aKJIIIOYCHUC U CITMCOK HUCIIOJIb30BaHHBIX NCTOYHHUKOB.





I'TIABA 1. OBIIAA XAPAKTEPUCTUKA I'PAXKJIAHCKO -
IMPABOBOI'O PET'YJIMPOBAHUSA IPUMUHEHUS BPEJIA ’)KU3HU U
310POBBIO COTPYJHUKA YUC

1.1. [TonsiTHe ¥ BUABI BO3MEIleHNs Bpeda NPUYMHEHHOT0 KU3HH 1

310poOBbI0 coTpyaHuka YUC

I'paxxnanckuit Konmekc Poccuiickoit ®denepanmnn (manee — ['K PCD)l, a
MMEHHO cTaThu 11, 12 3aKpemisitoT MPUHIIMIT BOCCTAHOBJIEHUS HAPYILICHHBIX IPaB,
a Tak e UxX cyAeOHOM 3amuThl. BICTpOoe 1 MoJIHOE BO3MEIIICHHUE Bpe/ia - 3TO OJIHA
u3 3amauy crosimas nepen npaktukamu. Koncrutyuust Poccuiickoit Denepanun
(manee - Koncrurynus PCD)Z, YCTAHABIIMBAET TO, YTO MMEHHO B HEW 3AJI0KEHBI
OCHOBBI ~ MPABOBOTO  PETyJHpPOBaHUST Haubojee BaXHBIX OOIMIECTBEHHBIX
OTHONIEHUH, 001aNaoIIe BhICIICH IOPUIUYECKON CHIIONH, CBONCTBOM IIPSIMOTO
JEUCTBUS W TPUMEHsSETCd Ha Bcerd Teppuropun Poccuiickoi denepauuu Ho,
0€3yCIIOBHO,  OCHOBHBIM  HOPMATHUBHO-TIPABOBBIM  aKTOM B  KOHTEKCTE
peryJvupoBaHusl ~ OTHOIICHWM,  Kacalolluxcs  00sA3aTeIbCTB,  BCJCIACTBUE
IIPUYMHEHHUS Bpeaa, sBusercs 'K P®°,

Bpen siBnsercst Toi kaTeropueil, KOTopyr, o00pa3HO TOBOPsi, MO>KHO Ha3BaTh
«CKBO3HOW», TOCKOJIBKY OHAa IPOHU3BIBAET MHOTHE€ WHCTUTYTHl Pa3IMYHBIX
otpacieil mpaBa. OOIIEN3BECTHO, HAMPUMEP, UYTO NMPUYMHEHHE Bpeja SIBISIETCS
OCHOBAHUEM JJIsl IPUBJICYEHHUS] JTMLA K IOPUIUYECKOW OTBETCTBEHHOCTU. He MeHee

aKTyaHBHOﬁ MpEACTaBIACTCA HpO6H€Ma BO3MCHICHWA IPUIHMHCHHOI'O BpEaa JIuly,

! I'paxnanckuii kogeke Poccuiickoit @enepanuu (4actb BTOpas) : deaepaabHbIA 3aKOH
Poccuiickoit ®eneparun ot 26.01.1996 Nel4-®3 (B pen. ot 28.03.2017) // Cobpanue
3akoHonaTenscTBa Poccuiickoit ®epeparmu. — 1996. - Ne 5. — Cr. 410; CoOpanue
3akoHonaTenbcTBa Poccuiickoit @enepanuu. — 2017. - Ne268. — Crt. 45.

2 Koncturynus Poccuiickoit ®denepanuu : NpUHITA BCEHAPOAHOM TOJOCOBAHHMM 12
nexabps 1993 r. (pen. ot 21.07.2014) // CoGpanuu 3akonogarenscta PO. - 2014, - Ne 31. — Cr.
4398.

*Mocrosoii C.M. OcHoBaHHS I yCJIOBHUSI BOZHUKHOBEHHUs 00s3aTenscTB / mox pen. C.M.
MocToBoii // Teopus u npakTuka oomectBeHHOro pa3Butus. — 2010. - Ne 4, — 167 c.





NOCTpaJaBlIeMy B pe3ynbTare MPECTYIJICHUS, aJIMUHUCTPATUBHOTO
NPABOHAPYLICHNS, IPAXIAHCKOTO IETHKTA, TUCIUILTHHAPHOTO MPOCTYIIKA

Hekoropble acnekTsl JaHHON mIpoOsembl emié He pa3paboTaHbl Jake Ha
YpOBHE IOpUAMYECKOW Hayku. B makcumanbHO 0OOOIIEHHOM BHUZE MOJ BPEIOM
MOHMMAETCs JI000€ yMaleHHe WM YHMUYTOKEHHE Kakoro-nmmbo Omara. 3OTo
O3HAYaeT, YTO BpeJ MOXKET ObITh MPUYMHEH KakK JIEUCTBUSMHU CYOBEKTOB IpaBa
(kpaka, OockopOJieHHE), TaK W Pa3pyLIUTEIbHBIMUA CHUJIAMU TpUpPOAbI (yparaH,
HAaBOJHEHHUE), a TaK K€ XUBOTHbIMH (YKyc cobOaku). Takum 00pa3om, MOKHO
CKa3zaTb, YTO pa3HooOpa3ue CBs3€i, B KOTOpbIE BCTYNAalOT CYOBEKTHl IpaBa,
0oOyCJIaBIMBAIOT BO3MOXXHOCTh NPUYMHEHHSI Bpela B PA3IUYHBIX 00JACTAX
OGIIECTBEHHBIX OTHOLICHHUIA.

[Ipodeccop Maneun H.C. nwumier, 4yTto Bpen - 3TO IOpUIUYECKUN (PaxT,
KOTOPBIA HapsiAy ¢ JPYTMMU HEOOXOJAMMBIMH YCJIOBHSIMU BO3HMKHOBEHUS
IPaXIaHCKOM  OTBETCTBEHHOCTH, TOPOXKAAeT  00sA3aTENbCTBO  BO3MECTUTH
Bpead.llpaBoBoe perynupoBaHue B 3TOM OOJacTM HaxoAuTcsl He B cdepe
CBOOOJHOTO YCMOTPEHHUSI €r0 yYaCTHHUKOB, @ OCHOBBIBAETCS Ha HMMIIEPATUBHBIX
HOPMaXx 3aKOHa’,

Bo3menienue Bpeaa sABISETCS OJHUM W3 MEXAaHU3MOB 3aIUThI TPaXkIaHCKUX
1paB, MPEAYCMOTPEHHBIE POCCUICKAM 3aKOHOAATEIBCTBOM M PETJIAMEHTUPYIOTCS
'K P®. Bo3MmenieHue Bpeia Tak K€ MPU3BAHO BOCCTAHOBUTH HAPYUICHHOE TIPABO,
BEPHYTh B TOW Mepe, B KOTOPOM 3TO BO3MOKHO, IEPBOHAYAIBHOE COCTOSIHHE 0
npuunHeHus: Bperaa. C  JuIla NPUYUHUBIIETO BpPEI, MOXHO TOTpeOOBaTh
BO3MEILIEHHUSI MAaTepUaIbHOro yuiep0a, MOpalbHOTO BpeAa, BO3MEIIECHHE yliepOa

4
JKHU3HHU U BHOpOBBIO .

'Bacunses A.B. Bosmemenue Bpema / mox pen. A.B. BacunbeB // Oxpana Tpyma u
conuansHoe cTpaxoBanue. — 2008. - Ne 9. — 85 c.

Z Moxos A.A. O BO3MEIICHUH Bpea, MPUUYMHEHHOTO 3/I0POBBI0 M JKU3HU TpaKIaHUHA /
nof pea. A.A. Moxos // I'paxnanckoe npaso. — M.: IIpaso. - 2008. Ne 3. — 191 c.

3Manenna M.H. Kommencanus 3a HemmyIecTBeHHbINH Bpen / moa pea. M.H. Maneuna //
BectHuk ropuanueckoro uHctutyTa. - 2001, - Ne 5. - 67 c.

* Tam xe. —67 c.





Bo3menienre Bpeaa MOXKET MNPOUCXOIUTh Kak B JOOPOBOJLHOM, TaKk M B
cynebnom mopsiake. [lpu mpuuymHeHMHM Bpela MPOUCXOAMUT HapyIICHHE IpaB,
KOTOpbIE HOCAT a0CONIOTHBIN Xapakrep. Takoil xapakTep OHH HOCAT MOTOMY, UTO
W3HAYaJbHO OHHU 3allMIIAIOTCS TOCYAapCTBOM, IOCPEJICTBOM 3aKOHA OHU
JOBOJIATCSI 10 CBEIEHUs TpakJaH, TEM CAMbIM YCTaHABIMBAETCS, YTO JAHHbBIE
npaBa HE JOJKHBI HapymaThcs. [locTossHHOE B3aMMOJEHCTBUE JIIOJICH, a TaK ke
pe3yibTaTaMu UX JESTEIbHOCTH, MPUPOJION, MOPOKAAECT MOSBICHUE PA3TMUHBIX
MPaBOOTHOIIEHUA. B pe3ynpTare JaHHOTO B3aUMOJICWCTBHS TEM WM HWHBIM
MHTEpecaM IPpaXkIaH MOXKET ObITh HAHECEH yIIepo .

Bpen kak couuaibHO-NPABOBOE SBICHHE HMEET CBOM KAaue€CTBEHHBIE H
KOJIMYECTBEHHBIE XapaKkTepucTuku. KauecTBeHHas: XapaKTEpUCTHKA Bpea 3aBUCUT
OT COJIEpKaHHUA OOBEKTa IOCATaTeabCTBA, CBOWCTB TOro OJara, KOTOpOE
ymansiercs. Hauboniee oxpaHsieMbIMH OOBEKTaMU SIBIISIIOTCS: MpaBa M CBOOOMBI
YyelloBeKa W TpaxJaHuHa (Mpexae BCero, MpaBO Ha KHU3Hb, HA 3/10pPOBbE),
OOIIIECTBEHHOE CIIOKOMCTBHE, 6E30MaCHOCTh TOCYIapCTBa 1 Ap.-.

[Tockonbky mpaBa M CBOOOJABI YEIOBEKAa M TpakJaHWHA KOHCTUTYLUHUSAMHU
MHOTHX TOCYJIapCTB M MEXKIyHAPOJHO-TIPABOBLIMU aKTaMU MPU3HAIOTCS BBICIICH
LEHHOCTBIO, BpEJl, MPUUMHSAEMBII OOIIECTBEHHBIM OTHOIIEHUSM B JaHHOU cdepe
npu3HaeTcss Haubosee ropuadyeckd  ynpeuHeiM. [lostomy yem  Goiee
3alUIIAEMbIM C MPABOBOM TOUKH 3pEHMsI SIBJISIETCS OXpaHsemoe 0yiaro (KU3Hb,
3I0pPOBbE, YECTh, JIOCTOMHCTBO), TeM OoJiee OOIIECTBEHHO OMacHbIM OyJeT
CUMTAThCS MpUUYMHEHHE 3ToMy Onary Bpena. KonmdecTBeHHas XapaKTepUCTHKA
Bpela OIpeaensercs BeJIWYMHOM MPUYMHEHHOro yiiepOa (HEe3HAYUTENbHbIN
yuiep0, ymep0 B KpynmHOM pa3mepe). B cooTBeTCTBUU ¢ 3TUM, yeM 00JIbIlIe Bpe/ia
MPUYUHEHO JICSTHHEM OXpaHAEMOMY OOBEKTYy (TSDKKUU Bpejl 3l0pPOBBIO, 0C000
KPYIHBIA pa3Mep XHUIIEHUs), TeM OHO Oojiee oOuiecTBEHHO omacHo. Bompoc o

KiIaccuukanuy Bpeaa SABISETCS JOCTaTOYHO TPYAHBIM. Jleno B TOoM, dTO

1nyaHOB E.A. I'paxxnanckoe npaBo : YueOnuk B 2 T. / o1B. pen. mpod. E.A. CyxaHoB. 2-¢
u3., nepepad. u pom. // - M.: BEK. - 2005. — C. 158.

?lonmuuckas JT.M. Bosmenenue Bpela, MPUUYUHEHHOTO JKU3HU U 37I0POBBIO YeJIOBEKa / MO
pen. JIM. lonunckas // I'paxxknanckoe mpaso. - 2006. - Ne 9. - 189 c.





pa3Hoo0pa3re CYHIHOCTHBIX XapaKTEPUCTHK Bpela OO0YyCIOBIMBAET CIOXKHOCTH C
BBEIOOPOM COOTBETCTBYIOITUX OCHOBAHUU NSl KJIacCU(UKAITUN, KOTOPash MOTJIa Obl
00BsATH Bce BuAbl Bpena. Konctutyuusa PO ykas3piBaeT, 4TO KaxAblii UMEET MPaBO
Ha  BO3MEIICHHE  Bpe€Aa, NPUYMHEHHOTO  HE3aKOHHBIMH  JCHCTBHUSIMU
(6e3eiicTBIEM) OPTaHOB FOCY/JAPCTBEHHON BIACTH M UX JODKHOCTHBIX JIHIL .

[Tog MopalbHBIM BpEIOM TMOHUMAIOTCS HPABCTBEHHBIE U (PU3NYECKHE
CTpaJlaHus, TNpPUYMHEHHbIE JeHcTBUSIMHU (Oe3eicTBUEM), TMOCATaolMe Ha
MPUHAJICKAIME TPAXKIAHUHY OT POXKICHUS UM B CUJIYy 3aKOHA HEMATEPHUAJIbHbBIC
Omara (KM3HB, 3/I0POBbE, JOCTOMHCTBO JIMYHOCTH, JI€JIOBasl peIyTalus,
HEMPUKOCHOBEHHOCTh YAaCTHOM >KW3HU, JIMYHAs W CeMeWHas TallHa W T.I.), WIU
HapylIIAIOUMMHA €TI0 JIMYHbIE HEUMMYIIECTBEHHbIC MpaBa (IIpaBO Ha IMOJb30BaHUE
CBOMM MMEHEM, I[PaBO AaBTOPCTBA M JPYIrM€ HEUMYLIECTBEHHbIE IIpaBa B
COOTBETCTBHM C 3aKOHaMH 00 OXpaHe MpaB Ha pe3yibTaTbl MHTEIIEKTYaJbHOMU
JEATEIbHOCTH) JMOO0 HapyMIAIOIMMUA HWMYIIECTBEHHBIE IpaBa TpakJaHUHA.
MopanbHblii Bped B YaCTHOCTH, MOXET 3aKJIIOYaTbCsi B HPABCTBEHHBIX
MEPEKUBAHUSAX B CBA3U C YTPATOU POJCTBEHHUKOB, HEBO3MOKHOCTBIO IIPOIOJIKATh
aKTUBHYIO OOIIECTBEHHYIO KHU3Hb, TOTEpeH padOThl, PACKPHITUEM CEMEWHOM,
BpaueOHON TalHbI, pacIpPOCTPAHEHUE HE COOTBETCTBYIOIIMX JEUCTBUTEIBLHOCTU
CBEJICHUW, MOpOYaAllUX YECTh, JOCTOMHCTBO WM JECIOBYIO PENyTaLMIO
rpaXJaHUHA, BPEMEHHBIM OTPAHMYCHUEM WJIM JIMIICHHEM KaKUX-IM0Oo TpaB.,
¢dbuznyeckoil 00110, CBI3AHHOW C MPUYMHEHHBIM yYBEYHEM, UHBIM MOBPEXKICHUEM
3M0pOBbsi JIMOO B CBS3UW C 3a00JICBaHUEM, TIEPEHECEHHBIM B pe3yjbTaTe
HPABCTBEHHBIX CTpajaHui U Ap. CI0XKHOCTh JAaHHOTO MHCTUTYTa COCTOUT B TOM,
YTO HEBO3MOKHO H3MEPUTh B JCHEKHOM HSKBUBAJICHTE MEPEKUBAHUS, KOTOPHIC
VCIBITAJ YEJOBEK, KAKME MMEHHO CTPAJaHUs MEPEHEC, TaK KakK 3TO 3aBUCHUT OT
MCUXO0-3MOILIMOHATIBHOW YCTOWYMBOCTH, BOCIHPUUMYMBOCTH K TE€M WA HWHBIM
dakTopam BHEUIHEH Cpenbl. JTO OICHOYHAs KaTeropus W TPHU OIMPEICICHHUH

KOMIICHCAllMK JOJIKHBI OBITH OLICHCHbI BCC 06CTO$ITCJ'H:-CTB3, KOTOpPBIC MOTYT

"Mocrosoit C.M. OcHoBanus u yCIIOBHSI BOHUKHOBEHHs 00s3aTenbcTB / moj pen. C.M.
MocToBoii // Teopust u nmpakTuka oomectBeHHOro pa3Butus. — 2010. - Ne 4, — 167 c.





MOKa3aTh rIIyOMHY MEepPeKUBAHUN, a TaK K€ BO3MOKHBIE MX MOCIEJICTBUSA, TO €CTh
BCE 3aC/Ty/KHBAOLIIE BHUMAHHS OOCTOSTEIBCTB .

N3 Bcero BhIllIECKAa3aHHOTO, MOKHO CJIeJIaTh BBIBOJ O TOM, YTO BpE€J - 3TO
IOpUIUYEeCKUi (DaKT, KOTOPBIA Hapsay C JPYrUMU HEOOXOJAMMBIMHU YCIOBHUSIMU
BO3HMKHOBEHHUS TPAXXIAHCKOW OTBETCTBEHHOCTH, TOPOXKIAET 00s3aTeIhCTBO
BO3MECTUTHh Bpell. Takke B IIMPOKOM CMBICIE, BpEll MOXET ObITh MpPUYMHEH
rocyJapCTBY, UMYIIECTBY, TUYHOCTU. OAHAKO 3TO HE BCE, KTO MOXKET MOCTPAIaTh
B pe3yJibTaTe MPUUUHEHUS Bpeaa. B Ooliee y3KOM CMBICIE UMEIOTCSI BBUY TaK ke
OOIIECTBEHHBIE M PEIIUTUO3HBIE OOBEIMHEHUsS, OpraHu3aluy, Npeanpustus. To
€CTh OOIIECTBO B IIEJIOM MOXKET MPETEepIieBaTh HETATUBHOE BO3JICHCTBHE, a TaK Ke
OTHEJIbHBIE HWHCTUTYTHl Tpa)XJaHCKOro TMpaBa. MHOroaCneKTHOCTh TaKOM
KaTeropuu Kaxk Bpell, oOycliaBiuBaeT €€ HEAOCTaTOUYHYI0 pa3padOTaHHOCTD,
MOATOMY YacTO BOMPOC O MOHMMAaHUU CYIIHOCTH Bpena ocTaércs cropHbsiM. Ho,
€CJIM BpEl YK€ NMPUYMHEH, TO OH MOJICKHUT BO3MEUIEHUIO, 3TO TapaHTUPYETCS
3aKOHOM, TO €CTb B JTOM BBIpaXKaeTCs OXpaHUTENIbHAs (QYHKIUS JaHHOTO

WHCTUTYTa IPaXKIAHCKOTO IpaBa.

1.2. IIpaBoBoii craryc corpyanuka Y UC

Bompoc o mnpaBoBOM cTaryce COTPYAHHMKA YTOJIOBHO-WCIOJIHUTEIHLHON
cuctembl (nanee - YUC) ocrtaercsa aktyanbHbIM. CTatyc («status») B mepeBoje ¢
JATUHCKOTO  O3HA4YaeT «COCTOSHUE», «moyiokeHue». IIpaBoBoit  craTyc
(OJIO’)KEHWE) JIMYHOCTH - OTO OJHA W3 3HAYMMBIX MOJHMTHKO-FOPHIHMYSCKHIX
KaTeropuii, KOTopas «OMpenessieT MPUPOAY U MECTO CyOBEKTOB MpaBa B CUCTEME
OOIIECTBEHHBIX OTHOIICHHM, MX TpaBa U 00S3aHHOCTU MO OTHOIIECHUIO K JPYTUM
CyOBeKTaM»”.,

OCHOBHBIMH  TIOJIOKCHHUSIMH,  ONPEACISIONIMMH  TMPABOBOM  CTaTycC

cotpyauukoB YUC kak rpaxnan Poccuiickoii @enepanuu, CUUTAIOTCS HOPMBI,

'Bemenknn C.A. Bosmererue MOpaTbHOTO (HEMMYIIECTBEHHOTO) Bpea : YI4COHUK / 1MOA
pen. H.K. T'opoguna. - M. - 2005. — C. 72.

2CaMapI/IHa E. C. Kareropus «mpaBoBOii CTaTyC JUYHOCTH» B TEOPETHKO-TIPABOBON HAyKe /
nox pex. E. C. Camapuna // JIenuHrpagckuii opuandeckuii xxypaai. - 2013. - Ne 2. — 128 c.
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3akpemieHHble B 1y1aBe 2 Koncrurynuu P®. On pernmamentupyercs 3akoHom PD
oT 21 urona 1993 r. Ne 5473-1 «OO0 yupexaeHUsIX W OpraHax, HCIOIHSIOMINX
YrONOBHbIC HAKA3aHHMS B BHIE JHIICHHSA CBOOOXBI» M APYTHMH HOPMATHBHO-
npaBoBbIMH akTamu. CornacHo cT. 26 3akoHa Ha coTpyaHUKOB Y C BO3JIOKEHBI
rOCy/IapCTBEHHO-yNpaBiIeHUYECKHEe (YHKIUU IO O00ECIeYeHHI0 OOIIeCTBEHHON
0e30MacHOCTH, 3aKOHHOCTHU U MPABOMOPSIJIKA, 3alIUTe MpaB U CBOOO YelOBEKa U
rpakgaHuHa B cepe UCIIOIHEHHs YTOJIOBHBIX Haka3zaHui.B 1.1 cratbu 26 3akoHa
3aKpeIIeHbl NpaBa M OOA3aHHOCTH COTPYAHUKOB YUPEKIEHUH, BBINOJHSAIOMINX
CBOM OOS3aHHOCTH M MOJIB3YIOLIUXCS IIPaBaMM B Ipe/eax CBOEH KOMIIETEHLUH,
ONPENEIIIEMON 3aMEIAEMON JOJDKHOCTBIO, 4YTO MOYKHO paccMaTpuBaTh Kak
OpraHU3allMOHHBIM  AJIEMEHT MEXaHW3Ma peaM3alliid [paBOBOrO  cTraryca
COTPYIHUKOB YUC?

OCHOBHBIM HOPMATHMBHBIM AaKTOM, PETYJIUPYIOUIUM MOPSAOK MPOXOKICHUS
ciy0bI B yupexaeHusx u opranax ¥YUC, ocraercs IToctanosnenue BC P® ot 23
nekaopst 1992 r. Ne 4202—1 «O06 ytBepxkaenuu llosnoxenus o cimyx0e B opranax
BHYTpeHHHUX nell PD u tekcra [lpucsaru coTpyaHHKa OpraHOB BHYTPEHHHX €I
P®»® u mpuxas Mumiocra Poccuu ot 6 mronst 2005 1. Ne 76 «O6 yTBepKIeHuH
Wuctpykuun o mnopsake npuMenenust Ilonmoxkenust o cimyxk0e BopraHax
BHYTpEHHUX Jeil P® u yupexAeHUsIX M OpraHax YroJOBHO-HCIOJHUTEIbHOU
CHCTEMBI»".

[To wmuenumto M.A. Ecuna, Bompoc o wMecte YHC B cucreme

rocyAapCTBeHHOU Ci1y»)0bl Poccuiickoit denepanuu 0CTaeTcsi OTKPHITHIM, TO €CTh

'06 yupeskmeHHsX W opraHax, WMCIIONHSIONIMX YrOJOBHBIC HAKA3AHHMS B BHJAC JIHIICHHS
cBoOobl : 3akoH P® ot 21.07.1993 1. Ne 5473-1 (pen. ot 28.12.2016) // Poccuiickas razera. —
1993; CobOpanue 3akoHomaTesbeTBa PD. — 2016.

Camapuna E. C. Kateropus «IpaBoBoii CTaTyc JHYHOCTH» B TEOPETUKO-TIPABOBOI HAyKe /
nox pen. E. C. Camapuna // JIeHuHTpagckuil opuaudeckuii xxypHair. - 2013. - Ne 2. — 128 c.

%06 yrBepxaennn ITonoxkeHns o ciyxOe B opraHax BHyTpeHHHX aen PD u Tekcra
ITpucsaru corpyanuka opranoB BHyTpeHHHX jien PO : [Tocranonenne Bepxosroro Cyna P® ot
23.12.1992 1. Ne 4202—1 (pen. ot 28.11.2015) // Poccmiickas razera. — 1993; Poccuiickas rasera.
—2015.

%06 yrBepxaeHur MHCTPYKIHH O MOPsKE TpUMeHeH s II0I0KEH S 0 CITyKOe B OpraHax
BHYTpeHHUX el PD u yupexneHusx u opraHax yroJgoBHO-HCIIOJHUTEIbLHOW CHCTEMBI : MPUKa3
MunuctepcrBa toctuiiuu PO ot 6 urons 2005 r. Ne 76 (pen. ot 12.12.2013) // Poccwuiickas
razera. — 2005; Poccuiickas razera. — 2013.
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C MpaBOBOM TOUkM 3peHus coTpyaHuku YUC «He mpoxoasT Hu ciayx0y B OBJ]
P®, nu rocynapcTBeHHy10 ciyxk0y, a ciyxat B ®CUH Poccun, ee yupexxaeHusx u
opraHax. HopmaTHBHBII akT, pErJaMEHTUPYIOIIHMA MPOXOXKIAEHUE CIIyX Obl B
yupexaeHusx u opranax ®CHUH Poccuu noka He l'IpI/IHHT»l.

Cornacno n. 4 ct. 32 Konctutyuun P® kaxnpii rpaxnanuH Poccuiickoi
denepaniid UMeEET PaBHBIM JOCTYNl K ToCyJapcTBEeHHOU ciyx0e. Cucrema
rOCyAapCTBEHHON CIY>KObI BKIIIOYAET B CeO0S: TOCYAApCTBEHHYIO TPaXkJIaHCKYIO
CITy>KOy; BOCHHYIO CITY>)KOY M TOCYJapCTBEHHYIO CITyK0y MHBIX BUAO0B (cT.2 @3 «O
CHCTEMe TOCYIAapCTBEHHOMN CIy:kObl PD» o 27.05.2003 1. Ne 58- ®3%). B cr.19
JAHHOTO 3aKOHa OBUIO 3aKpEIuIeHO, YTO ONpElEeSIEHWE MPaBOOXPAHUTEIbHON
CIIy’kObl Kak BHUJa (eliepanbHON roCyJapCTBEHHOM CITy>KObI IPUMEHSIETCS CO JIHA
BCTYIUICHUS B CHIy (elepaIbHOTO 3aKOHA O IPABOOXPAHUTENBHOUN cityxOe.
HecMoTpst Ha psii MOMBITOK B COCTABJIEHUU MMPOEKTOB 3aKOHOB 00 YKa3aHHOM BU/IE
rOCYy/lapCTBEHHOM  CIyXObl, = WTOTOBBIA ~ HOPMATHBHO-IIPABOBOM  aKT O
IPABOOXPAHUTEIBHOMN CITYXKOE HE ObLT IPHHSAT .

[Ipu oTcyTCTBUU OTAENBHOTO (heIepabHOrO 3aKOHA O MPABOOXPAHUTEIHHOM
ciry:x0e, Helb3s MPSAMO CKa3aTh, KAKME OpraHbl SIBISIFOTCS IPaBOOXPAHUTEIbHBIMU
U Kakuhe CyObeKThl IPOXOIAT MPaBOOXpaHUTeNbHYIO cinyk0y. H.W. Hapeimkuna
OpUYMHAM BHYTPEHHEIO XapaKTepa OpraHU3allMOHHO-TIPABOBBIX MpoOJeM B
yCclIoBUSIX  pedhopMUpPOBAHUS YUC OTHOCUT OTCYTCTBUE €AMHOTO
3aKOHOJATEILHOTO HOPMATHUBHOTO MPaBOBOTO aKTa, KOTOPbIA OBl BCECTOPOHHE

4
3aKpersu ctatyc pabotHukoB YUC, Bkito4ast 0COOCHHOCTH UX TMOJATOTOBKH .

Ecun M. A. CounanbHO-IPaBOBOM CTaTyC COTPYIHUKA YTrOJOBHO-HCIOJIHUTEIbHON
cuctemsl / mo pen. M.A. Ecun. - M.: U3natensctBo «Ilepox. - 2012. - 201 c.

20 cucreme rocyaapcTBeHHON ciyx0b1 Poccuiickoit denepanuu : DenepanbHbIi 3aKOH
P® or 27.05.2003 1. Ne 58-®3 (pen. ot 23.05.2016) // Poccuiickas razera. — 2003. - Ne 141;
Poccwmiickas razera. — 2016. - Ne 143.

SKnumkuna E. B. K BOIIPOCY O CHCTEME TOCYIapCTBEHHON caykObl Poccuiickoii
®Oenepannu / ox pen. E. B. Knumkuna, Y. B. ®aneesa // HoBoe c10BO B Hayke: MEPCIIEKTUBBI
pa3Butus. - Yebokcapsl: [IHC «MHTepakTuB muirocy. - 2016.- Ne 1.- 354 c.

43BepeB A. B. OpraHu3allMUOHHBIA MEXaHU3M peaJIn3alMyd PaBOBOrO CTaTyca
COTPYIHUKOB YTOJIOBHO-UCTIOTHHUTENHHOU cucTeMbl Poccuiickoit ®Deneparuu: aBroped.mucc...
KaHJI..Iopu/l. HayK /mox pea. A. B. 3BepeB. — Pszann. - 2013. - 23 c.
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CymHocTh mpaBOBOro mojoxkeHus corpyaHukoB YUC oOycrnosieHa
COLIMAJIBHBIM 3HAYEHHEM UX JICSITENIbHOCTH, & €r0 COJAEPKAHUE ONPENEIAETCA «KaK
OCHOBAHHAsI HA KOMIUIEKCE IIPABOBBIX HOPM, CIIELU(PUKE U YCIOBUSIX UCIOJIHEHHUS
HaKa3aHUs B BHJE JIMIICHUS CBOOOJBI perjaMeHTalus MpaB M OO0sS3aHHOCTEH,
TpeOOBaHWI K JIMYHBIM U TPO(PECCHOHATBLHBIM KadecTBaM, BBHITIOJHICMON
CIIy’)K€OHOW  JIeITeNbHOCTH, a TakKe BHUJOB, OCHOBAaHUW H  TIPENEJIOB
OTBETCTBEHHOCTH, MEP COIMAIBHOMN 3aIlUThI H FAPAHTHI» .

B nemax 3akpemsienuss B YUC kBanupuUupOBaHHBIX COTPYAHUKOB H
dbopMHpOBaHUS €IMHBIX MPABOBBIX MOAXOJOB K OPraHU3allMUd TOCYJAapPCTBEHHOM
ciyx0bl  Komuretom  T'ocymapctBenHod  [lymbl 1o  0e€30macHOCTH U
IMPOTUBOJEHCTBUIO KOPPYHIMU ObLI MOArOTOBJIEH MPOEKT (peiepanbHOro 3aKoHa
No 6744366 «O BHecenun usMeHeHul B IlocranoBnenne BepxoBHoro CoseTa
Poccuiickoit ®@enepanuu «O06 yrBepxkaeHun IlonoxeHuss o ciyx0Oe B opraHax
BHYTpPEHHHUX Jie)1 Pocculickoil @enepaliii U TEKCTA IPUCATH COTPYIHUKA OPTraHOB
BHyTpeHHHX Jen Poccuiickoii ®Denepanun» (00yBEeTUYEHUU TMPEACIBLHOTO
Bo3pacTta TmpeObiBaHus Ha ciayx6e). Corpynnuk YWC HageneH mnpaBamMu U
00s3aHHOCTSIMHM, 3aKPEIUICHHBIMA B TPABOBBIX HOPMAax pas3iIMYHBIX OTpacieu
POCCHIICKOTO 3aKOHOATENIbCTBA, M, COOTBETCTBEHHO, O00JIAJAaeT HECKOJIbKUMU
BUJIAMH  OTPACJIEBbIX CTaTyCOB: KOHCTUTYLUHMOHHO-TIPABOBBIM, TI'Pa)KJaHCKO-
MPaBOBBIM, aJIMUHUCTPATUBHO-NIPABOBBIM U Apyrumu. Hanpumep, B FOpUANYECKON
JUTEpAType AAaeTcsl MOHATHE aIMUHUCTPATHUBHO-NPABOBOIO CTATyca COTPYIHUKA
YUC. BMmecte ¢ TeM, Yy YYEHBIX HET €IMHOTO MHEHHS O CTPYKTYype HJaHHOTO
cTaryca COTpyJIHHUKa YUC?.

Tak, JI. M. OBCAHKO TOBOPUT O TOM, YTO B MPABOBOE IMOJOKECHUE

rOCYJapCTBEHHBIX CIIYXAIINX MPABOOXPAHUTEIBHONW CIY>KObI BXOJISAT TIpaBa,

3Beper A. B. TapaHTHH pealu3andy IPaBOBOTO CTAaTyca COTPYAHHKOB YTOJOBHO-
WCTIOJHUTENIbHOUM cuctembl Poccuiickoit Denepanuu :mpakT. pek. - Pazanb: Akagemus @CUH
Poccun. - 2012. - 18 c.

’Kamsimme A. B. AJIMUHUCTPATUBHO-TIPABOBOM  CTATyC COTPYJHHKA YrOJOBHO-
UCTIOJTHUTEIILHON CHUCTEeMBI: aBTOped. TuC.... KaH. 1opu. Hayk / mox pen. A. B. Kamsmun. - M. -
2008. - 25 c.
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CBOGOJIBI, 00S3aHHOCTH ¥ OTBETCTBEHHOCTH . JI. B. CMHUPHOB yBepeH, uTo B COCTAB
aJIMUHUCTPATUBHO-TIPABOBOIO  CTaTyca  COTPYJHUKA  IPABOOXPAHUTEIbHBIX
OpraHOB BKJIIOYAIOTCA TaKHE »3JIEMEHThl, KaK IpaBOCyOBEKTHOCTb, IpaBa H
oGs3anHocTH. B. A. TlepTin BbIZENSET TPH OCHOBHBIX SJIEMEHTA PABOBOTO
noJiokeHus: coTpyAHuKoB YUC: KOMIETeHLHs, OTBETCTBEHHOCTb, COLMAJIbHO-
npaBoBast 3ammra’. M. B. KopuiyHoBa, ykashBaeT HA TaKHe SJIEMEHTHI, Kak
IPaX/IaHCTBO, IPaBOCIIOCOOHOCTb, IIPAaBOBbIE MPHUHIMIBIL, OTBETCTBEHHOCTD,
rapaHTHH, MPABOBOM JOJAT W Jpyrue, KOTOpbIE T'PYNIUPYIOTCS BOKPYr IpaB U
o0s3aHHOCTEH .

B wrore, nockoneky craryc corpyaHukoB YHMC He 3akperuieH B €JuHOM
HOPMATHBHO-TIPAaBOBOM  aKTe, JJId T[OJy4YyeHUus HUHpoOpManuu O [paBax,
00513aHHOCTSIX, OCOOEHHOCTSIX MPOXOXKJIEHUS CIY>KObI, COMANBHBIX TapaHTHUIX U
JbroTax HEOOXOIMMO aHAJIM3UPOBaTh OOJBIIOE KOJWYECTBO  Pa3IMYHBIX
MICTOYHMKOB, MMEIOIINX OTHOLIGHHE KO MHOTMM cyObekram’. A. B. Kamsmmn
MOJHMMAET BOMPOC O CYUIECTBYIOUIMX B cdepe aAMUHUCTPATUBHO-TIPABOBOIO
cratyca corpyanuka YHC npobieMax, KOTOpble IPUBEIN K OTTOKY COTPYIHUKOB
u3 YUC. UMeHHO OT ee COTPYAHHKOB, MPEACTABIISIIONIUX COOOM COIMAIbHYIO
Ipynmny, COCTOSIIYI0 U3 HWHIUBHUIYAJIbHBIX CYOBEKTOB IIpaBa, HaJIEIECHHBIX
IPABOBBIM CTaTyCOM, 3aBUCHUT 3(P(PEKTUBHOCTb PEIIECHUS IMOCTABIECHHBIX MNEpPe.

OCHH 3agau. CroxuBiieecsi TMOJ0KEHUE OTPULATEIBHO CKa3bIBa€TCAd Ha

'OBcsirko JI. M. TocynapcrenHas ciyx6a Poccuiickoit degeparui: yae6HOe mocobue /
nox pex. JI.M. OBcstHKO. 3-€ u3., mepepad. u gom. M. - 2006. — C. 124.

CwmupnoB JI. B. ATMUHHCTpAaTUBHO-TIPABOBOW CTaTyC COTPYAHHUKA MHIUIUU: aBTOped.
JTAC.... KaH/1. 1opu. Hayk / mox pex. JI. B. Cmuphos. - M. - 2006. - 25 c.

Meprnn B. A. IIpaBoBOe MOJIOKEHHE COTPYIHHKOB YUPEKICHHI, HCIIOTHSIOLINX
HaKa3aHWE B BUJE JIMIICHHS CBOOOJBI: aBTOped. AWC.... KaHA. OPHA. Hayk / mox ped. B. A.
[eptnu. - M. - 2005. - 27 c.

4KopmyHOBa H. B. O0s3aHHOCTh KaK MpaBoOBasi KaTeropus: aBToped. JuC.... KaH. IOPHU/I.
Hayk / mox pea. U. B. Kopmrynosa. - M. - 2004. - 27 c.

*Barnmesa E. A. [IpaBa m oO6s3anHocTH coTtpyaHuka @D®CHUH Poccum B cucreme
aJIMHUHHCTPATUBHO-TIPABOBOTO CTaTyca: MOHATHE, CTPYKTypa U Kiaccudukanus / mox pen. E.A.
barumesa // Bectauk Boponexckoro nacturyra ®CHUH Poccun. — 2012. - Ne 1. — 104 c.
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OpraHM3alih  CIyKObI'. Pe3ymbTaThl aHKeTHpOBaHHS coTpyauukos YHC,
npoBeaeHHoro B. A. Ileptnu, nokazaiu mnpeoOnafaHue HU3KOM OLECHKHU
COTPYOHUKAaMH CBOETO MPABOBOTO  MOJIOKEHUA, JA(P(PEeKTUBHOCTH  CBOEH
JESATEIbHOCTH U TEHJECHLMIO OTTOKa KaapoB U3 cuctembl. [IpaBa u 00s3aHHOCTH
corpynHukoB YUC BbITEKalOT M3 LENEd W 3a7a4 YroJOBHO-UCIOJIHUTEIBHOTO
3akoHoAaTenbcTBa (cT. 1, 3 VYTOJ0BHO-UCIIOMHUTEIBHBIN Kojaekc Poccuiickoit
®enepaunn (ganee — YUK P®)? riasa 2 VUK P®) u 06pasyoT uX IpaBoBoil
CTaTyC, TO €CTh KOMILIEKC NpaB, OOSI3aHHOCTEH, rapaHTUil U OTBETCTBEHHOCTH,
YCTaHOBJIEHHBIX NPaBOBbIMH HOpMamH. COTpYJHUKHA O0O0JaAar0T JIMYHBIMU U
CIIy’K€OHBIMH TpPAaBaMH, BMECTE C TEM Ha HUX BO3JIArar0TCs MOBBILIEHHBIE, IO
CPAaBHEHUIO C JIPYTUMHU TpakJAaHaMmH, OOSA3aHHOCTH: HCIIOJIHEHHE IJOJIKHOCTHBIX
WIH CHEIHUAIBbHBIX OO0S3aHHOCTEW HE OTPaHMYMBACTCS BPEMEHHBIMH paMKaMHU.
[IpaBoBOWl xapakrep JAeATENbHOCTH COTpyAHHKOB YMC mnpenamonaraer wux
OCO3HAaHHYIO OTBETCTBEHHOCTH 3a KaXKJI0€ CBOE JEHCTBUE WM Oe3neiicTBHe, 4TO
BJIEYET 32 cOO0M HEOOXOAMMOCTh 3HAHWI MPaBOBBIX OCHOB CIIY>)KObI M yMEHHS
OpUEHTUPOBAThCS B MEHSAIOLIEMCS 3aKOHOJATeNbCcTBE. 3akoHOM PdD «0O6
YUPEXKACHUAX U OpraHax, UCIOJHSIOUIMX YrOJIOBHBIE HAKAa3aHUS B BUJE JIMIIEHUS
cBoOoab» (cT. 13), YUK P® u apyrumu HOpMAaTHBHBIMHU IMPABOBBIMU aKTaMU
3aKpervieHsl npodeccuoHaibHble 00s3aHHOCTH coTpynHuka YUC, Bxonduue B
COCTaB CIIELUAJIbHBIX 00si3aHHOCTEH. ['JTaBHBIM 3JIEMEHTOM aJAMHHHUCTPATHBHO-
npaBoBoOro cratyca corpynnuka YUC sBisitoTcss 00513aHHOCTH, TECHO CBSI3AHHBIE C
npaBaMu COTpyAHUKa. OIHAKO Ha IPAKTUKE OCTA€TCS MHOI'O HEpPEHIEHHBIX
BOIIPOCOB, KACAIOLIMUXCSA IMPABOBOTO PETYIMPOBAHUS HAMJICKAIIETO HCIIOJTHEHUS

obGs3arHOCTEit cotpymuukamu YUC?,

"Wamsmma A, B.  AJIMHHHCTPATHBHO-TIPABOBOIf  CTATYC ~COTPYIHHKA YrOIOBHO-
HCIIOJTHUTENIbHOM CUCTEMBI: aBTOped. JUC.... KaH. Iopu. Hayk / mox pen. A. B. Kansammn. - M. -
2008. - 25 c.

2 Y TF00OBHO-HCIIOMHUTENLHbII konekc Poccutickoit deneparuu : henepanbHbIid 3aKkoH PO
ot 08.01.1997 r. Ne 1-®3 (pen. ot 16.10.2017 r.) // Poccuiickas razera. — 16.01.1997. - Ne 9;
Poccuiickas razera. — 2017. - Ne 26.

*Morsun B. B. TIpaBosoii craryc corpyauunka YUC / mox pex. B.B. Iotssus // Momnonoii
yaeHbIid. - 2017. - Ne3. — 466 c.
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B cdepe peanuzanuum npaBoBoro craryca corpyaHukoB YUC cymiecTByroT
npoOJieMbl: MPOTUBOPEUHUSl 3aKOHOJIATENbCTBA, KaCAIOIUECs MPABOBOTO CTaTyca
corpynHukoB YMC, HECOBEpIIEHCTBO MPAaBOBOIO 3aKPEIUVICHUS TapaHTUH HUX
COIIMATIBbHOMN 3aINTHL; HEJOCTaTKH OpraHU3alMOHHOTO xapakrepa,
NPENATCTBYIOUIUE PeANN3alUy MPABOBOIO CTATyCca COTPYAHUKOB. K 0OBEKTUBHBIM
OpPUYMHAM OTHOCST HE TMOJHOE€ (PUHAHCUPOBAHHE COLMUAIBHBIX MPOrPaMM,
00eCIeynBaOIINX HOPMAIIbHYIO KU3HEIeATebHOCTh coTpynHukoB Y UC.

Takum 00pa3oMm, yCWIEHHE COIMAJIbHOM W MPABOBOM 3alllMTHI, 3AIIUTHI
KU3HM, 370pOBbs, uyecTtu corpyaHuka YHC co3mact  yBEpeHHOCTb B
rOCyJapCTBEHHOM NOMJEPKKE W COLUMAIBHOM 3HAYUMOCTH 3TOW MPOECCUU.
Ocobennoctu  MpodheCCHOHAIBHOM — ESITEIBHOCTH  MPEABSBISIOT  BBICOKHE
TpeOOBaHUS K JIMYHOCTH M NMPOQPECCHOHANbHBIM KauecTBaM coTpyaHuKoB YUC,
OCO3HAIOUIMX TPAKIAHCKUM CMBICT M COLUMAJIbHYI0 3HAYUMOCTh CBOEH
nesaTenpbHocTH.  HemocTtaTouHo dYeTkas perylaMeHTalnusi IIpaBOBOrO — CTaTyca
cotpyauukoB YUC, ux mnpaB u 0O0s3aHHOCTEW, MPaBOBOM U COIMAIBHOMN
3aIMIIEHHOCTH HEPEIKO MPUBOAMT K YIIEMJIEHUIO HHTEPECOB COTPYAHUKOB U, KaK
CIIEJICTBUE, CHYKEHUIO KauecTBa CIykObl. UTOOBI HE TOMYCTUTHh OTTOKA KaJpOB U3
YUC, nHyXHa KOPpPEKTHpPOBKA MpaBOBOro craryca corpyaHukoB YHMC. Henb3s
3a0bIBaTh, YTO OCHOBHBIM pecypcoM YUC sBIAIOTCS €€ COTPYAHHUKH, MOITOMY
MpPEAOCTaBICHNE WM HAJISKHBIX [PABOBBIX TrapaHTUW, 3allUTa 3aKOHHBIX
WHTEPECOB, COBEPILIEHCTBOBAHHE HOPMATHUBHO-TIPABOBOW 0a3bl MU MEXaHM3Ma HX
CITy’>KeOHOM JEesITeIbHOCTH OYJEeT CIOCOOCTBOBATh PEIICHUIO KOMILJIEKca 3ajad,

ITOCTABJICHHBIX NIEPE] OpraHu3alueH.
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I''TABA 2. BOBSMEIIEHUME BPEJA ITIPUMUMHEHHOI'O KU3HU U
310POBBIO COTPYJTHUKA YUC B IPAKTUYECKOM ACIIEKTE

2.1. llopsinok KOMIIEHCAIIMU MTPUYMHEHHOT0 Bpeaa cotpyanuky YUC

OCHOBHBIM HOPMATHUBHO-TIPABOBBIM aKTOM, PETYJUPYIONIUM MOPSAIOK
OCYILIECTBIICHUS KOMIIEHCAIIMH NPUYMHEHHOro Bpena corpyaHuky YHUC
apisietcs [Ipukaz ®CUH Poccun «O6 ytBepkaeHuu [lpaBun BeIIIIaT B LENSIX
BO3MENICHUS Bpeaa, MPUYUHEHHOTO B CBSI3M C BBIMOJHEHUEM CIYKEOHBIX
00s13aHHOCTEH, COTPYAHUKAM YTOJOBHO-UCIOJHUTEILHON CUCTEMBI WIIM YJICHAM
X ceMei» .

[Ipy wucyucieHWH CPOKOB TPOBEIAECHHUS CIY>)KEOHOM TMPOBEPKU HE
YUYUTBHIBAETCS BpEeMs TMPOU3BOJCTBA IO YrOJOBHOMY JelIy WIM Jelay 00
aIMUHHUCTPATUBHOM MPABOHAPYUICHUHU, PEIIEHUE MO0 KOTOPOMY MMEET 3HAUYCHUE
1 opOpMIICHUSI PE3yJbTAaTOB TMPOBEPKA W JUISI TPUHSATUS PEUICHUS O
COOTBETCTBYIOLIEH BBITLIATE".

Cbop, odopmieHue u TMpencTaBICHUE B KOMHUCCHIO HEOOXOIUMBIX
JOKYMEHTOB  OCYIUECTBJSIFOTCS ~ KaJpOBBIM  MOJpA3JAEICHHEM  OpraHa
(yupexnaenus). B ciydyae HEOOXOAMMOCTH MPEAOCTABICHUS TOMOJIHUTEIbHBIX
JOKYMEHTOB, IPOBEAECHHS JOINOJHUTENBHOIO HCCIEAOBAHUS PYKOBOIAUTEIEM
opraHa (y4pexaeHHus) CPOK PaCCMOTPEHHs paropTa (3asBICHHS) MOXKET ObITh
NPOJJIEH A0 ABYX MECSIEB, C YKa3aHHEM MPUYHH, BBI3BABIIUX HEOOXOJMMOCTh
npoayeHusi. Komuccusi paccMarpuBaeT npeaCcTaBICHHbIE JOKYMEHTHI B TEUEHUE
20 xaneHIapHbIX JHEW ¢ JaThl ux nocrymienus. [lo pesynbrataM paccMoTpeHus
MOCTYNUBIIUX  JIOKYMEHTOB KOMHUCCHEM TPUHMMAETCS MOTHUBHPOBAHHOE
pelieHre O MPOU3BOJCTBE BHIIIAT WJIKM 00 OTKa3e B MX MPOU3BOACTBE, JTUOO O

HCO6XOJII/IMOCTI/I NpeaACTaBJICHUA  AOINOJHUTCIBbHBIX HJOKYMCHTOB. B cilydac

106 yreepxaennn [IpaBuil BHILIAT B [EISX BO3MEIICHHS BPELa, IPHUMHEHHOTO B CBS3H
C BBIMIOJHEHUEM CIYXEOHBIX OO0S3aHHOCTEH, COTPYJHUKAM YTOJIOBHO-HCIIOTHUTEIHHOMN
cuctembl Wi dieHam ux cemer : [Ipukaz ®CUH Poccum ot 5 aBrycra 2013 1. Ne 439 //
Poccuiickas razera. — 2013.

ZHOHOMapeBa TJI. O cragusx aucuuIiMHapHOro Tmpom3BoAcTBa / mox pen. T.JL
[Tonomapesa // Bectauk FOxxHO-Ypanbsckoro rocyaapcTBeHHoro yHusepcurera. — 2009. - Ne 3. —
164 c.
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OTKa3a B IMPOW3BOJICTBE BBIIIATHI WM NPUHATHUS PELICHUS O MPEAOCTABICHUU
JIOTIOJTHUTENIBHBIX ~ JIOKYMEHTOB  3aMHTEPECOBAHHBIE JIMIA  YBEAOMIISIOTCS
MUCbMEHHO B TeueHue 10 KameHJapHBIX JHEHM C MOMEHTA BBIHECEHUS PEIICHHUS
KOMHUCCHEI.

B 3akmioueHun 1mo pe3yibTaTaMm  CIy:KEOHOW MPOBEPKU BBIBOJA O
MPUYUHHON CBA3U YBEUbSl, MHOTO IMOBPEXKACHUS 3I0POBbS C BBINOJHEHUEM
CIIY>K€OHBIX 00sI3aHHOCTEH BBIHOCUTCS MPU CJIECAYIOMMNX 00CTOATENbCTBAX:

a) HUCHOJIHEHHE JOJDKHOCTHBIX OO0S3aHHOCTEH, YCTAaHOBJICHHBIX B
COOTBETCTBHU C JOIKHOCTHBIMU UHCTPYKIUSAMU U Apyrumu HITA;

0) wucnosHenue npukazoB unu pacnopsxkenuit OCHUH  Poccun,
teppuropuanbHoro oprana ®CHH Poccum, ydpexacHus, HENOCPEICTBEHHO
MOJYUHEHHOT' O OCHUH Poccuu, YUpPEKICHUS, MMOJYUHEHHOTO
teppuropuanbHoMy oprany @CHUH Poccun, nHoro yupexaenus u oprana Y MC;

B) yyacThe B cOOpax, yUYECHHSX, COPEBHOBAHUAX M JPYTUX CIIyKeOHO-
OTIEPATUBHBIX MEPOTNPUITHUSIX;

I) HaxOXJEHHE Ha TEPPUTOPUU oOpraHa (yUpexIeHus) B TEUECHUE
YCTAHOBJIGHHOTO PAaCMOPSAKOM JHS CIY>KEOHOTO BPEMEHHM WJIM B HMHOE BpeMs,
€CJIM ATO BBI3BAHO CIYKEOHOU HEOOXOAMMOCTHIO;

1) CIeI0BaHHWE K MECTY CIyKObl M 00paTHO, HaXOXJCHHE B CIIY)KCOHOM
KOMaHIMPOBKE;

€) HaxO0XXJeHUE Ha JICUCHUHU B JIEUEOHBIX, JEUEOHO-TPOPUIAKTHUECKUX
YUPEKJICHUAX, CICTOBAaHUE K MECTY JICUCHUS U 00paTHO;

) JEWCTBUS TI0 3allUTe >KU3HHU, 3J0pPOBbS, YECTH W JOCTOMHCTBA
JUYHOCTH;

3) OKazaHuW€ [OMOIINM  OpraHaM  BHYTPEHHUX  JIe]l, JApPYTrum

MMpaBOOXPAHUTCIBHBIM OpraHaM I10 3allUTC 3aKOHHBIX IIpaB HU CBO60)I YCIOBCKa

1H0H0MapeBa T.JI. O cragusax mpou3BOACTBA BO3MEIICHUS BpPela COTPYIHUKY / IO PE.
T.JI. Tlonomapesa // Bectauk HOxHo-Ypanbckoro rocympapctsenHoro yausepcurera. — 2009. -
Ne3.—-164c.
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U TpaXJaHMHA, OXpaHE MpaBolopsAKa M obecrieyeHue OOUIECTBEHHON
6€30IaCHOCTH | T.J1. .

Ha ocHoBaHuM peleHuss KOMUCCUU O MPOU3BOJCTBE BBHIIIATHI B TCUCHUE
10 kaneHIapHBIX JHEW C J1aThl BBIHECEHUS TAKOTO PEIICHMS U3JaeTCs MpUKa3
pykoBoauTens opraHa (y4pekAeHHs) O MPOU3BOACTBE BBIMIATHL. BeimuaTe
IPOU3BOAATCS (PMHAHCOBBIM MOJpA3/ICICHUEM OpraHa (yupexaeHus), B KOTOpOM
COTPYIHHMK MPOXOIUJ clyXOy (3amelnian MOCIEIHIO J0DKHOCTh). PacdeTsl
MOTYT MPOU3BOJUTHCA HATHMYHBIMU JIEHbraMU WIH B O€3HATMYHOM MOPSIKE TIO0
BBIOOpY JIMIla, MMEIOLIEro NpaBO Ha BbILIATYy. llepeBoj NIEHEKHBIX CpPENCTB
OCYILIECTBIISIETCA MO Tepputopun Poccumn.Pacxonpl Ha OCyIIECTBIEHUE BBIILIAT
IPOU3BOAATCS 3a CUET JIMMUTOB OIOKETHBIX 00s3aTE€IhCTB, YCTAHOBIIECHHBIX
oprany (y4pexIEHHIO0), B KOTOPOM COTPYIHHUK MPOXOAMJI ClyxOy (3amernas
TOCIICIHIOKO TOJKHOCTB), HA COOTBETCTBYIOLIHE IIEITH .

JUis paccMOTpeHHs BOIpOCa O BBIILJIATE €AMHOBPEMEHHOrO0 NocoOus B
cllydae yBeUbsS WJIM HMHOTO MOBPEXKICHHS 3J0POBBS COTPYAHHKA B KOMHUCCHIO
NPEICTABIIAIOTCS:

a) 3asBJICHHUE O BbIIUIATE €IMHOBPEMEHHOIO ITOCOOUS;

0) KomMs 3aKJIIOYEHUS CIYKEOHOM MpoBepkH MO (aKTy MOITYyUYECHHS
COTPYHMKOM B CBSI3U C BBINOJHEHUEM CIIYKEOHBIX 00SI3aHHOCTEH YyBEUbs WM
MHOTO MOBPEXICHUS 3J0POBbSI;

B) KOMUS MpHKa3a (BbIMMCKA M3 MpPHUKa3a) 00 yBOJbHEHUU COTPYAHUKA CO
CJIyObI 110 O0JIE3HU UM IO OTPAHUYEHHOMY COCTOSIHUIO 3/I0POBbS;

r) 3akmouenne BBK o kateropum TOIHOCTH COTpYIHHKA K CIIyxk0Oe B

bopMyIIHPOBKE «OTPAHMYEHHO TOJIEH K BOCHHOW CIyXOe» WIIM «HE TOJAeH K

106 yrBepknennn [IpaBiIl BBILIAT B [E/ISX BO3MEIICHAS BPE/Ia, IPHINHEHHOTO B CBSI3H
C BBIMIOJHEHUEM CIYKEOHBIX O0OS3aHHOCTEW, COTPYAHUKAM YTOJOBHO-HCIIOTHUTEIHHOMN
cuctembl Wi dieHam ux cemer : [Ipukaz ®CUH Poccum ot 5 aBrycra 2013 1. Ne 439 //
Poccuiickas razera. — 2013.

’Makcumenko A.B. Bomnpocsr Bo3menienus Bpeaa, npuarnHeHHOro cotpyaauky YUC / mon
pen. A,B. Makcumenko // IIpoGieMsl mpaBooxpaHuTenbHON aAesrenbHocTu. — 2014, - Ne 2. — 271
c.
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BOCHHOM CIIy’K0€» B CBSI3M C YCTAHOBJICHMEM NMPUYUHHOMN CBSI3M YBEUbs, HHOTO
MOBPEKJIEHHUS 3I0POBbS B POPMYJIUPOBKE «BOCHHASI TPABMa»,

n) copaBka BBK nmns  odopmieHus 10OKyMEHTOB Ha  BBIILIATY
eIMHOBPEMEHHOT0 [T0COOMs .

IIpn nosiydeHUH COTPYAHUKOM B CBSI3M C BBIIOJHEHUEM CIIYKEOHBIX
00sI3aHHOCTE yBEYbsl WJIM HHOTO TMOBPEXKICHUS 3/I0POBbS, HCKIIOYAIOLIEH
BO3MOXXHOCTh JJaJIbHEUIIIETO MTPOXOKIEHHUS CIIY>KObI, BBIIIJIaTa €AUHOBPEMEHHOTO
nocoOusi MPOU3BOJAMUTCS TOCe MpekpamieHuss um ciayx0sl B YHC.Bompoc o
HEBO3MOKHOCTH JIaJIbHEHIIEro MpOXOKJIeHUs ciyxObl pemaercs BBK B
COOTBETCTBUM C HOPMATUBHBIMH IPAaBOBBIMU aKTaMH, PEryJIUPYIOUIUMU
MPaBOOTHOIIEHUS B cpepe MPOBECHNUS BOCHHO-BpaueOHON SKCIIEPTU3HI B YHUC?,

Takum oOpa3oM, MOXHO CKa3aTh, YTO IOPANOK BO3MEIIEHUS Bpena
corpynauky  YUC  HOpmatmBHO  yperynmupoBaH.  JlaHHple  mpaBuia
OCYILECTBIISIFOTCS B LIEJISIX BO3MEILIEHUS Bpeia, IPUYMHEHHOTO cOTpyaHUKY YHC
B CBSI3M C BBINOJHEHHEM CIIYX)EOHBIX 00s3aHHOCTEH.Takke B TaHHOM MpHKa3e
pEeriIaMeHTUPOBAaH MOPSAOK MOJa4Yl JOKYMEHTOB, CIIMCOK JOKYMEHTOB, KOTOPBIE
MOJAIOTCS B 3aBUCMMOCTH OT BHJAA NPUYUHEHHOTO yBEYbs, JTUOO CMEPTH AJif
paccMOTpeHHsl KoMuccuel o Bo3MemeHun Bpena.llo pesynbratam ciykeOHOU
IIPOBEPKH BBIHOCUTCS KOMMCCHUEW BBIBOJ O NPUYMHHON CBSA3M yBEYbs, WHOIO
HNOBPEXKICHUS 3[I0POBbsSI C BBIIIOJIHEHHEM CIY>KEOHBIX 00s3aHHOCTEH, KOTOpbIE
BBIHOCATCS IIPU 0OCTOSITENBCTBAX, IEPEUNUCIICHHBIX B MprKa3e. B OonbIieit yactu
npoOiemMbl Bo3MelleHus Bpena corpyaHukam YHWC He BO3HHMKaeT, Tak Kak
JJaHHas MpOoLEeaypa yperyJupoBaHa COOTBETCTBYIOIIMM HOPMATHUBHO -IIPABOBBIM
aKTOM, MO0 CPABHEHUIO C BO3MEUIEHHEM BpENA OCYKIAEHHOMY, I'ZIE OTCYTCTBYET

COOTBETCTBYIOILIUMN JOKYMEHT, U B OCHOBHOM peryiupyercs Toiapko ['K PO.

"Maxkcumenko A.B. Bompockl Bo3metieHus Bpeaa, NpuanHeHHOTo cotpyaHuky YUC / mon
pen. A,B. Makcumenko // [Ipobraembl mpaBooxpanutenbHol AestenbHocTH. — 2014, - Ne 2. — 271
c.

ZHOHOMapeBa T.JI. O cranusx mMpou3BOACTBA BO3MEIICHUS BpPela COTPYIHUKY / MO PEI.
T.JI. Tlonomapesa // Bectauk HOxHo-Ypanbckoro rocympapctsenHoro yausepcurera. — 2009. -
Ne3.—-164c.
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2.2. llpaKkTH4yecKue BONPOCHI BO3MEIIEHHUA Bpeia

[Inoxue ycioBusi coiepKaHusi rpaxaaH B CIEACTBEHHBIX H30JATOpax, B
UCITPaBUTEIBHBIX KOJIOHUSX, B U30JIATOPaX BPEMEHHOTO COJIepKaHus He pa3 ObuIn
NpPEeAMETOM pa3OUpaTeNbcTB B Pa3HBIX CyJax: OT POCCHUHCKHX CyAOB oOmIei
ropucaukiuu 10 EBponeiickoro cyna no npasam uenoseka (ECITH).

B konnekunm rpaxxaaHCKUX yCIIEXOB, Ha mpuMepe, [lepMcKkoi rpaxIancKon
najgaThl TOJBKO HEKOTOPBIE U3 JIeJI O KOMIIEHCALUSIX MOPAIBHOTO Bpela, B TOM
yucne nyreM oOpameHuss B ECIIY, B cBA3M ¢ HEHaJIEKAIIUMH YCIOBUSIMU
COZIEp’KaHMsI B CIEICTBEHHBIX H30JISITOPAX, B MCIPABUTEIIbHBIX KOJOHUSX, B
M30JIATOpPaX BPEMEHHOTO COJICPKAHNS:

- 1 urons 2010 roga ECITY BeIHEC pellIEHHE TI0 €Ty O KOMIEHCAUH MOPaJIbHOTO
Bpena B pazmepe 9000 eBpo B CBsI3M ¢ cojaep)kaHHEM B mepuoj ¢ aekadbps 2003
roaa no asryct 2004 roga B HEHAJIEKAINUX YCIOBUSAX B M30JISITOPE BPEMEHHOIO
conepxxanusi (MBC) B ropoae Komneiick YensOunckoi obmacTu;

- 28 suBaps 2010 roma B KanunuHrpaackoid o0JacTd CyJ YIOBJICTBOPUI
tpeboBanus K. o Bo3memieHun eMmy Bpeaa B pasmepe 3500 pyOieir B CBS3H ¢
conepkanremM B mioxux yciousix B UIBC B mepuoxa c¢ oktsa6ps 2002 roga 1o
dbespasib 2003 roga, ¢ mas o utoHb 2005 roga u ¢ Masi MO UIOHb U C CEHTSIOPS 1O
okTs0ps 2007 Toga;

- 29 mas 2009 roaa B Ilepmu BbIHECEHO CyA€OHOE PEIICHHUE O B3ICKAHUU B MOJIb3Y
B. B. 3n100uHOl KOMIIEHCAIMU MOpaJIbHOTO Bpeaa B pasmepe 45 000 pyoOneit 3a
HE3aKOHHBIA AJMUHHCTPATUBHBIA apecT W YCJIOBHUS COAEPKAHUS, KOTOpPbIE HE
COOTBETCTBOBAJIM B JOJDKHOM Mepe HHM TPEOOBAaHUSM YBAKECHHUS UYEJIOBEYECKOTO
JIOCTOMHCTBA, HA TPEOOBAHUSIM POCCUNCKOTO 3aKOHOIaTEILCTBA;

- 25 wmons 2009 roma ECIIY BeiHeC penieHue Mo ey O KOMIIEHCAIUU
MopaibHOro Bpeaa B pazmepe 40 000 eBpo B CBS3U C COJCPKAHUEM B Y>KACAIOIINX
ycioBusix conaepxanust mnoj ctpakeit B CHU30 B PocroBe-na-/loHy u

I/ICHpaBI/ITeJILHOfI kosioHuu B KoHcTtanTuHOBCKE POCTOBCKOM 06HaCTI/I;
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- 25 aBrycta 2009 roga B Huwxaem HoBropoje ycTosio B KacCallMOHHOM Cy1e0HOM
WHCTAaHIMU PEIICHHE O BO3MEUIEHMH MOpajJbHOTO Bpeaa B. By3blukHHYB CBSI3M C
wioxumu ycaousimMu cogepxkanust B CU30 B Huwxxuem HoBroposae u Mockse, rie
oH coaepxaicsa B 1998-1999 rr.

TpeOoBanne 0  KOMIEHCAUMM  MOPAJbHOTO  BpeAa  MOIJICKUT
YIOBIETBOPEHUIO, TOJBKO €ciaM OyJeT YCTaHOBJIEHO, YTO WHBIE IIpaBa
OCY’KJICHHOT'0 HapyueHbl. Tak, Hanpumep:

OcyxnaeHubiii TapacoB oOpaTtwics B Cyd C HCKOM O KOMIICHCAIIUU
MaTepHaIbHOTO U MOPAIBHOTO Bpeaa. TpeOoBaHusI MOTUBUPOBAHBI TEM, YTO UCTEI
OoTOBIBAaET HaKa3aHHWE, Ha3HAYEHHOE Mo npuroBopy cyaa, B ®bY MK-9 YOCHUH
Poccum mno PK r.Ilerpo3zaBoacka. OH Obl1 3TanmupoBaH sl MPOBEIACHUS
cinencreenubix aevicteuii B ®BY UK Ne 10/2 YOCHUH Poccun no PK. Ucren B
MCKOBOM 3asIBJICHMM YKAa3bIBA€T, UTO B CBSI3U C TeM, 4TO npu nepesoge B ®bY UK
Ne 10/2 YOCHUH Poccun o PK ero cratyc ocraicst OCyXJIE€HHbIH, TO Ha HETO
pacCIpOCTPAHSIOTCS  HOPMBI  MUTAHUS, OTJMYHBIE OT HOPM, KOTOpbIC
pacnpoCTpaHsoTCs JUIsl MOJ03PEBAEMbIX M OOBHHSEMBIX. Tak, eMy JOJHKHBI
BBIJIaBaTh JIBa pa3a B HEJENI0 KypUHBbIE siflla, eKEeIHEBHAas HOpMma Oeroro xieba
JIOJKHA OBITH OOJIBINE HA MOJOBUHY, MOpLUs Uiy yBeaudeHa Ha 50%. OnHako, B
nepuos HaxoxneHus ero B ®bY UK Ne 10/2 YOCUH Poccun no PK nHopwmbl
nuTaHuss ObUTM yMeHbIeHbl. McTen ykas3biBaeT, YTO MO UMEIOIIEHCS Yy HEro
uH(pOpMaIUU CyTOYHAsi HOpMa MUIIEBOTO JOBOJbCTBUS OCYXACHHBIX BBIJACTCS Ha
CyMMY OIpejieiecHHyt0 pyOneit. Takum oOpa3zoMm, cymMMa MaTepuaabHOTO yiepOa
COCTaBWJIa pPa3HUIly MEXAYy TOM CYMMOM IPOAYKTOB IIMTaHUs, KOTOPYKO OH
nosiydasl (pakTUYECKH U TOM Ha KOTOPYIO JOJKEH nutaThesi. Kpome Toro, mcren
yKa3bIBaeT, uTo 3a nepuoj HaxoxaeHus B @bY MK Nel0/2 YOCHUH Poccun mo
MOHEETbHUKAM W BTOPHUKAM €ro HE BBIBOJWIM Ha MPOTYJIKH, YeM MPUYUHUIN
BpEJl €r0 3/I0POBBIO0, KOTOPHIA BBIPAXKAJICA B MJIOXOM CAMOYYBCTBHH, TOHUKEHUU
KU3HEHHOIO0 TOHYCAa, YXYAIIWJIOCh €ro ICUXMYEecKoe cocTosiHue. [lo MHeHuro
WCTLA, YKa3aHHbIE HAPYLICHHWS €ro TIPaXXKJAHCKUX IpaB MPUYMHWIA EMY

MOpaJibHbIM BpeA. PaccMOTpeB [aHHOE €10 B  YAOBJIETBOPEHUU HMCKOBBIX
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TpeOOBaHMI O B3BICKAHUM MaTEPHAIBHOIO yIliepOa, KOMIIEHCAUU MOPAIbHOTO
Bpe/ia Cy/1IoM ObLIO MPUHSTO PEIIeHUE B UX yIOBICTBOPEHUH OTKA3aTh.

Tak kak cynoM He OBUIO YCTAaHOBJIEHO HapyLIEHUH NpaB OCYKJIEHHOTIO,
CJIEI0BATEIbHO, OCHOBAHUM JJIsI KOMIIEHCALlUU TaK >K€ HE HACTYNHWJIO, MO3TOMY
Cyll NpaBOMEPHO OTKa3aJl B yJAOBJIETBOpeHUM TpeOoBaHui. HenoBoabcTBO
OCYXJCHHOTO PEKUMHBIMU TPEOOBAHUSIMU €IlI€ HE CBUJICTEIBCTBYET O TOM, UTO
€My IPUYHHEH BpE.

KoMrieHcanust MopajabHOro Bpeaa HOCUT (DaKyJIbTaTUBHBINA xapakTep. To ecThb
JUIsL KOMIIEHCAllMd MOpPAJIbHOIO Bpela HEOOXOIMMO HAJIMYHME WHOTO HapyIIECHUs
IPKJAHCKHUX IPaB, KaK MPaBUJIO0, MOPAIbHBIA BpPEJl, MOMJIECKAIINI KOMIIEHCAUN
HaXOJUTCA B 3aBUCUMOCTM OT HApYILIECHUs JIMYHBIX HEUMMYILECTBEHHBIX Onar
(HaTpUMep, KU3Hb, 30POBbE)."

Ocyxnennbii JleMun oOpatuics B CyJl, yKas3aB, YTO IIOCTaHOBJIEHUEM
HavyajgpHUKa KoJioHuu-noceneHus PKY ONY-2 I'VOCHUH Poccum Ha Hero
HAJO0KEHO JMCLMIUIMHAPHOE B3bICKAHWE B BUJE BOABOPEHUS B IITpadHON
u3zosiarop (manee IIM30) nHa 1 cyTku 3a oTka3 ot padboTsl.BriocienacTBuu JaHHoe
IIOCTAHOBJICHHE OTMEHEHO KaK HE3aKOHHOE€ Ha OCHOBAaHUM IIOCTAHOBJICHUS
npokypopa. Mcreunpocun B3bICKaThb B €ro IMOJb3y KOMIIEHCALMIO MOPAJIBHOTO
Bpela B CBS3M C HE3aKOHHbIM BojaBopeHueM B IIIM30 wu nocnexyromum
YXYALIEHUEM  COCTOSIHUSA ~ 310poBbs.Cya  YCTAHOBWJ, YTO  HMCTELHMMEI
JTUArHO3MIOMOANTUsl, €My 3alpellieHbl TsDKelble  (U3MYECKHe  Harpys3KH,
nepeoxyaxaeHue. Tak xe ObUI0 ycTaHOBIEHO, yTo uctel nomenieH B IIN30 na 1
CyTKHM nocTtaHoBieHreMm HadaibHuka KII-3 3a To, uto B Kareropuueckoi (opme,
0€3 YBaKUTEIbHON MPUYMHBI OTKA3aJICs OT CBOEH paboThl B KauecTBe 00pyOInKa
Cyuyb€B HAa BAaxXTOBOM JIECO3arOTOBUTEIBHOM YYAacCTKE, TE€M CaMbIM HApYILINJ
tpedboBanus ¢1.103 YUK P® u cornacuo ct. 116 YUK P® nomyctun 310CTHOE

HapymICcHHUC YCTAHOBJICHHOTO ITOPsAKA OTOBIBAaHUS HaKa3aHWA, IIPU3HAH 3JI0CTHBIM

1FaBp1/IJIOB D.I1. Kak ompeaenuTs pa3Mep KOMIICHCAIMH MOpaibHOro Bpeaa? / moj pen.
3.I1. I'aBpuioB // Poccuiickas roctumus. - 2000. - Ne6. — 185 c.



https://rospravosudie.com/law/%D0%A1%D1%82%D0%B0%D1%82%D1%8C%D1%8F_103_%D0%A3%D0%98%D0%9A_%D0%A0%D0%A4

https://rospravosudie.com/law/%D0%A1%D1%82%D0%B0%D1%82%D1%8C%D1%8F_116_%D0%A3%D0%98%D0%9A_%D0%A0%D0%A4
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HapyLIMTEJIEM YCTaHOBJIEHHOTO IOpsAaka OTObIBaHMS Haka3aHus. CorjiacHo
OOBSICHEHUIO HUCTIA OH OTKA3aJICs €xaTh Ha JEeCO3arOoTOBUTENIbHBIA Y4acTOK, TaK
KaK y HEro «COpBaHa» CIHMHA, €My DPEKOMEHJOBAaH JIETKUM TPy, 3alpelicHbI
TSKEIIbIC ¢usnueckue  Harpysku. B3bickanne ~ oTObITO  JleMHHBIM
noyiHOCThI0.ITocse yero oH ObLI BEIHYXAEH NPOXOJUTh KOHCEPBATUBHOE JICUECHHUE.

BrlleHa3BaHHOE MOCTAHOBJICHUE HA OCHOBAaHUU ITOCTAaHOBJICHHS IIPOKYpOpa
OTMEHEHO KAaK HE3aKOHHOE, ITOCKOJIBKY MCTEL] MMEJ OIPaHHYEHUs IO TPYyAY,
3ampemieH  Tsokenbld  TpyAd.OuneHuBas B COBOKYIIHOCTH M B3aMMOCBS3HU
BBILICIIPUBEICHHBIE J10KA3aTEJIbCTBA CyJ MPHUILET K BBIBOAY, YTO MCKOBBIE
TpeOOBaHUS MOAJIEKAT YAOBIETBOpeHNI0. Cyl MpaBOMEPHO UCXOIUI U3 TOTO, YTO
IIOCKOJIBKY HCTEI] CTpajaeT 3a00JIEBaHUEM JIIOMOAJITUs, UMEET OIPAaHUYECHHS I10
TPYAY, €My 3allpelleHbl TsDKeIble (GU3NYECKUE Harpy3KH, MEepeoXiakIeHUE, YTO
yKa3aHO B MEJMLMHCKOM 3aKJIIOUEHUHM, BMECTE C TEM OH HalpaBieH Ha padoTy
OOpyOILMKOM CYYbeB, CBS3aHHYIO C TSDKEIbIMU (DPU3MUECKUM Harpy3skamu Oe3
y4eTa ero COCTOSIHUS 30POBbS.

HeobxoaumMo 0OTMETHUTH, YTO OCHOBAHHEM KOMIIEHCAIIMM MOPAaJIbHOIO Bpeaa
IIOCIIYKHWJIO HAapyILIEHHUE NIPaB OCYKIECHHOI'O BBIPA3UBIIETOCA B IPUYMHEHUH Bpeaa
300poBbl0. Ecimm Obl Bpeda 3740pOBBIO HE IOCIENOBAIO, TO KOMIIEHCALUs
MOPATBHOTO BPE/Ia HE MPECTABIIAIACH Obl BO3MOKHOM.

[To nanHBIM pUMepaM HEOOXOAMMO FOBOPUTH O HAJMYKUU KaK OObEKTUBHBIX,
TaK U CYObEKTUBHBIX MPUYMH TAKUX HAPYIICHHHA. 3HAYUTEIHbHOE KOJIMYECTBO
COOOIIEHUI OCYXKJIEHHBIX O HapyIICHHM IIpaBa Ha BEXJIMBOE OOpaIIeHHE CO
cTopoHbl mnepcoHana MY u He3akoHHOe NTpUMEHEHUE (U3UUYECKON CHIIBI U
CIIEHHUAJIBHBIX CPEACTB IOIATBEPKIAET TE3UC O TOM, yTo B MY mnponoimkaercs
IIPOTUBOCTOSIHAE OCYKJIEHHBIX M COTPYAHUKOB aJIMHHHUCTpALUH, KOTOpPOE
JOCTaTOYHO YacTO CONPOBOXKIAETCS Pa3IMYHOIO PoJa 3JI0YHOTPEOJICHUSIMU CO

CTOPOHBI ITOCIICAHUX.

1 .
Tokybaer 3.C. [IpaBoBoi cTaTyc 4YenoBeKa M TpaKJaHWHA KaK OCHOBa IPAaBOBOTO

MIOJIOKCHUSI OCYXKJCHHBIX K JiniieHuto cBooosl / o pea. 3.C. Tokybaes // 3akoH u Bpems. —
2008. - Ne9. — 124 c.
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YuuthiBas, yTo 3TOT ()aKTOP BO MHOTOM HOCUT CYOBEKTHBHBIM XapakTep,
CIIeIyeT  CcAelaTb  BBIBOJ O  HEOOXOJMMOCTM  HPHUHATUS  Mep IO
COBEPIIIEHCTBOBAHUIO KaJIPOBOM M BOCIIUTATEIbHON PaOOTHI.

Kakux-nmubo mpensarcTBuil A yCTpaHEHHUs HapyUICHUM MpaB OCYKIEHHBIX
Ha HalpaBlICHWE TMPEJIOKEHUHN, 3adBieHUNd U kanobd Her. Oprassl,
OCYILECTBIISIFOIIAN BEJOMCTBEHHBI KOHTPOJIb M OpPraHbl MPOKYpaTypbl JOJIKHBI,
MCITI0JIb30BaTh CBOU MOJHOMOYHS, I0OMBATHCS CTPOTOr0 COOMIOACHUST TPEOOBaHUI
3aKOHA COTpyJaHUKaMu agMuHucTpauuu MY. Takxke HE0OXOIUMO OTMETUTb, YTO
aamuHucTpaus MY Henamiexammm o06pa3zoM HHPOPMUPYET OCYKIEHHBIX O TEX
WIM WHBIX MpaBax, OHU 0oJjiee 00ECIOKOEHbI TaK HA3bIBAEMOW «YEIOBEUECKOW»
COCTABJISIIONIEH MPABOOTHOLUEHWM BO3HUKAIOIIUX B MPOILECCE OTOBIBAHUS
HaKa3aHUsl.

Takum 00pa3oM, MOKHO C/I€NIaTh BBIBOJ O TOM, YTO BO3HHMKAET Mpodiema He
YPETryJIMPOBAHHOCTU  BO3MEIICHUE MATEPUAIBHOIO W MOPAJIBHOrO  Bpenaa
OCYKJIEHHOMY B IOJHOM Mepe. Tak ke, CTOUT OTMETUTH, YTO YIAOBJIETBOPEHUIO
NOJJIekKAT JHIIb Te TpeOOBaHHUS O KOMIIEHCALlMM Bpela, KOTOPbIE SBIISIOTCS
HapyIIeHHBIMU (TIpU TOATBEPKIeHUU (akTa ux HapymeHus).Ha ceromusmHuii
JIeHb BHJIHA HEOOXOJIUMOCTh MPUHSITUSL CEPHE3HBIX MEP MO COBEPIICHCTBOBAHUIO
KaJIpOBOM M BOCHUTATENbHOU paboThl cpean cotpyauukoB YUC. JlanHbie mepbl
MOTYT OBITh BBIPQKEHBI B TOBBIIICHUE YPOBHS MX MPABOCO3HAHMS M CO3JAHUS C
MOCICAYIOIIMM  YTBEP)KJICHUEM HOPM  HAMNpPaBICHHBIX HA  JEATEIBHOCTH
corpynaukoB YUC. TTomumo 3T0T0, HEOOXOIUMO MPOBOAUTH OO0JIEE THIATEIHHYIO

MOJATOTOBKY COTPYIHHUKOB /1iJist paboThl B YUC.
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3AK/IIOYEHUE

Ha ocHoBanuu BBIBOJOB U3 maparpadoB JaHHOW KypcOBOM paOOThI, Bpes -
ATO IOPUAMYECKUH (HaKT, KOTOPBIM HApsAy C IPYTUMHU HEOOXOJIMMBIMU YCIOBHUSIMU
BO3HMKHOBEHHUSl TPaXJTAHCKOW OTBETCTBEHHOCTH, IOPOXKAAET 00S3aTEIbCTBO
BO3MECTUTHh BpeJl. Takke B IIMPOKOM CMBICIE, BpPEJ MOXKET OBbITh NMPUUYHUHEH
rocyJapCTBY, UMYIIECTBY, TMYHOCTU. OAHAKO 3TO HE BCE, KTO MOXKET MOCTPAIaTh
B pe3yJbpTaTe NPUUMHEHUS Bpeaa. B Oosiee y3KOM CMBICIIE UMEIOTCA BBUJY TaK )K€
OOIIECTBEHHBIE M PEIIUTUO3HBIE OOBEAMHEHUs, OpraHu3aluu, Npeanpustus. To
€CTh OOILECTBO B LIEJIOM MOXKET MPETEPIIEBATh HEFATUBHOE BO3/IEHCTBHE, a TAK XKE
OTHEJIbHBIE HWHCTUTYTHl TPa)XJAHCKOrO IpaBa. MHOroaCneKTHOCTb TaKOM
KaTeropuu Kak Bpell, oOycliaBiuBaeT €€ HEAOCTaTOUYHYI0 pa3padOTaHHOCTD,
IIOATOMY YacCTO BONPOC O MOHMMAaHUM CYIIHOCTH Bpena ocTaércs cropHsiM. Ho,
€CIM Bpel YK€ MPUUYMHEH, TO OH MNOJICKUT BO3MELICHUIO, 3TO TapaHTUPYETCS
3aKOHOM, TO €CTh B OTOM BBIPAXACTCS OXpaHUTENbHAsA (QYHKIHUS JaHHOTO
WHCTUTYTAa IPAXKIAHCKOTO IpaBa.

Ycunenue coluaibHOM W MPABOBOM 3aIlMTHI, 3alUTHI JKU3HU, 310POBbS,
yectu coTpynHuka YMC co3gact yBEpeHHOCTh B IOCYJAPCTBEHHOW MOMJIEPKKE U
COLIMAJIBHOM 3HAYMMOCTH 3TOW mpodeccun. OcoOEHHOCTH MpOodecCHOHATBHON
NEATETbHOCTH  TPENBABISIOT  BBICOKME  TpeOOBaHMA K  JIMYHOCTH U
npodeCCUOHANIBHBIM KadecTBaM CcOTpyAHUKOB YUC, 0co3HAIOMUX TpakIaHCKUN
CMBICII U COLIMAJIbHYK) 3HAYMMOCTBh CBOEU AesATenbHOCTH. HepocTtaTouHo yeTkas
periamMeHTalus MpaBoBoro craryca coTpyaaukoB YUC, ux npaB u 00s13aHHOCTEH,
MIPAaBOBOM M COLMAIBHOW 3aIMIIEHHOCTH HEPEIKO NPUBOAUT K YIIEMIICHHUIO
WHTEPECOB COTPYAHUKOB M, KaK CJIECICTBHE, CHUKEHHUIO KauecTBa CIIy)Obl. UTOObI
HE JIONYCTUTH OTTOKA KaapoB u3 YUC, Hy)KHa KOPpPEKTUPOBKA MIPABOBOr0 CTATyCa
corpynaukoB YUC. Henb3st 3a0biBaTh, 4T0 OCHOBHBIM pecypcoM YUC sBustoTCs
€€ COTPYIHHUKH, IMO3TOMY IPEIOCTABICHUE WM HAJAECKHBIX MPABOBBIX T'apaHTHUU,

3allUuTa 3aKOHHBIX MHTCPECOB, COBCPHICHCTBOBAHHC HOpMaTHBHO-HpaBOBOfI 0a3nl
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U MEXaHHW3Ma UX CIYKeOHOH HesATeIbHOCTH OYyJEeT CIOoCcOOCTBOBATH PEIICHHUIO
KOMIUIEKCA 3a/1a4, IOCTABJICHHBIX MEpE]l OPTaHU3aALAEH.

[Topsnoxk  Bo3memieHust Bpeaa coTpyaHuky YUC  HopmaTUBHO
yperyiupoBaH. JlaHHbIEe MpaBuila OCYIIECTBIISIIOTCS B LEIAX BO3MEIIECHUS Bpeaa,
OpUYUHEHHOTO CcOTpyAHUKY YUC B CBSI3M C BBINOJHEHUEM CIIY)KEOHBIX
oOsi3anHOCTel. Takke B JaHHOM MpPHUKA3€ PErIaMEHTUPOBAH MOPSIOK MOJadu
JOKYMEHTOB, CIHCOK JOKYMEHTOB, KOTOPBIE MOJAIOTCS B 3aBUCUMOCTH OT BHAA
NPUYMHEHHOTO YyBeYbsA, JUOO CMEpPTH MJi1 pPACCMOTPEHUS KOMHUCCHEH O
Bo3MelleHUn Bpena. [lo pesynpraTtam ciykeOHOM NPOBEPKH BBIHOCHUTCS
KOMHMCCHUEN BBIBOJI O IPUUYMHHOM CBS3U YBEUbs, THOTO MOBPEKICHUS 310POBbS C
BBITIOJTHEHUEM  CIY)KEOHBIX  OO0S3aHHOCTEH, KOTOpPBIE  BBIHOCATCA  IpH
00CTOSITEBCTBAX, IEPEUYMCICHHBIX B IpuKa3e.B Oonbpmell yactu mpoOieMsl
BO3MENICHUA Bpena coTpyaHukam YHWC He BO3HUKAET, Tak Kak JaHHas
Ipolenypa yperyjaupoBaHa COOTBETCTBYIOIIMM HOPMAaTHBHO-IIPABOBBIM aKTOM,
II0 CPAaBHEHUIO C BO3MEUIEHHMEM BpeAa OCYXKIAEHHOMY, TJ€ OTCYTCTBYET

COOTBETCTBYIOIIMI TOKYMEHT, U B OCHOBHOM peryiinpyercs Toiapko 'K PO.
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BBEJIEHUE

Kaxmas oTpacnp mpaBa pemiaer mnpoOiieMbl OOECleUeHUs JIUYHOU
0e30MacHOCTH 4YeNoBEeKa B OOIeCTBE MPUCYLUIUMU €i METOoJaMH, crocodamu U
MPaBOBBIMU CPEACTBAMH, O KOTOPBIX HET HEOOXOIUMOCTU MOJAPOOHO TOBOPUTH B
HacTosie pabore. 'opa3ngo Oosee BaKHBIM NPEJCTABISAETCS HAWTH MEXKIY
pPa3IUYHBIMUA TIPABOBBIMU OTPACISIMHU TOYKH CONPUKOCHOBEHUS, C TE€M, UYTOOBI
pemarh ykasaHHble NpoOJeMbl B KOMIUIEKCE, TOYHEE CKa3aTb, B TapMOHUH,
N00UBaThCS TOTO, YTOOBI HOPMBI OJIHUX OTpacieil mpaBa He OJIOKHPOBAIH HOPMBI
JIpYruX OTpacieil, HampaBieHHbIE Ha JOCTHXKeHHe oOuied uenu. s pemeHus
npoOsieMbl OE30MaCHOCTH YEJIOBEKa CaMble pa3HbIE MPABOBBIE CPE/ICTBA, SBISIETCS
ujes MpU3HAHMS, COOJIIOICHMS, BCEMEPHON OXpaHbl M 3aIUTHI MpaB M CBOOO.
YelloBeKa Kak OOsI3aHHOCTH TrocyjapcTBa. bynyun 3akperuieHHoOW B (CT. 2
Kouctutynun P®), sta unes npoHU3BIBAET BCE OTPACIM MpaBa W 3HAYUTEIIbHOE
YHCJIO IPABOBBIX HHCTUTYTOB.

Takum 00pa3oM, Ha TOCYIapCTBO BO3JOXKEHA 3alllUTa OT HE3aKOHHBIX
MOCSTaTeIbCTB HA KU3Hb U 3I0POBBE KAXKIOTO uesoBeka. OCHOBHBIMH CPE/ICTBAMHU
OCYIIECTBIICHHS TaKOW 3aIllUTHI SABJISIOTCS: 1) Mepbl MPOGUIAKTUKY; 2) YrOJIOBHAs,
aIMUHUCTPATUBHAS W JUCIUIUIMHAPHAS OTBETCTBEHHOCTH 3a MPUYMHEHHUE Bpeaa
KU3HA U 370POBBIO YETOBEKa; 3) BO3MEIICHUE BpeAa, MPUUYMHEHHOTO XU3HU U
3JI0POBBIO YEIIOBEKA.

AKTYaJIbHOCTH KypcoBoii paGorhl. IlpaBa u cBOOOIBI 4YelOBeKa,
MOCKOJIbKY OHM IMOJJIeKAaT OXpaHEe W 3alluTe, TAKXKE BO3MEILICHHE Bpeaa 3a
NPUYUHECHHBIA  Bpel  pEalu3yloTCs, TPEXIe BCEro, B  OXPaHUTEIBHBIX
MIPAaBOOTHOIIICHUSX, KOTOPbIE BOZHUKAIOT BO BCEX OTpaciiax mpasa. Eciau roBoputh
0 (huznueckoil 0€30MacHOCTH YEJIOBEKa, TO Peub CIEAYeT BECTH, MPEXKIE BCETO, O
€ro mpaBe Ha JKHU3Hb, 3/IOPOBHE U HA ONArONPHUATHYIO OKPYXAIOIIYIO CPEay, YTO
oOpa3yeT eauHbI OJIOK MpaB, OOYCIOBIMBAIOMINX (PU3NYECKOE CYIIECTBOBAHUE
4elioBeka. B TpakgaHCKOM TMpaBe OJHUM W3 TaKAX  OXPaHUTEIBHBIX

MPAaBOOTHOIIIEHU  (pa3ymeeTcsi, JajleK0 HE  EIMHCTBEHHbIM)  SIBISETCS





MIPaBOOTHOIIIEHUE IO KOMIIEHCAllMU BpeAa, MPUUYMHEHHOTO >KU3HU U 3J0pPOBBIO
rpa’KJaHUHA.

O0beKkTOM SBISIIOTCS OOIIECTBEHHBIE OTHOIICHHS B cepe BO3MEUICHUS
BpeJla MPUUMHEHHOIO JKU3HU U 310poBbI0 coTpyaHuka Y C Poccun.

IIpeameTom sBIIsI€TCA MHCTUTYT BO3MEIICHUS Bpe/la MPUUUHEHHOTO KU3HU
U 3JI0POBbIO TPaXJAaHUHA.

Hens maHHOW padoOThI COCTOMT B BBISBICHUU CYIIHOCTH BO3MEIIEHUS
Bpeaa, IPUYMHEHHOTO KU3HU U 310p0oBbI0 coTpyaHuka Y C Poccun.

3agavu 1aHHON KypCOBOM:

1. PaccMoTpeTh TpaBOBOM MHCTUTYT BO3MEUIEHUS Bpeda MNPUYMHEHHOTO
cotpynuuky YUC Poccun,

2. Paccmortperts npaBoBoii ctatyc corpyanuka YUC Poccun;

3. Pa3zobpate nopsgok Bo3menienus Bpena cotpyanuky Y UC Poceuu;

4. Tlpoananu3upoBaTh CyneOHYIO MPAKTUKY IO BOIPOCaM BO3MEIIECHUS Bpena

OCYKJIEHHOMY.

MeTo10/10THYeCKYI0 OCHOBY KYpPCOBOM paOOThl COCTaBUIU METObI
WHAYKIIMM, aHaiW3a, CHUHTE3a, CIOCOOCTBOBABIIME IMOJYYCHHIO OOJIBIIMHCTBA
c(hOpMYITHPOBAHHBIX BHIBOJIOB, CB3aHHBIX C JAHHOU TEMOIA.

TeopeTnueckoii 0cHOBO# KypcoBoil paboThl ociyxunu: bemenkun C.A.,
batumesa E. A., BacunseB A.B., I'aBpunoB JO.11., lonunckas JI.M., Ecun M. A.,
3BepeB A. B., Kanamun A. B., Knuvmkuna E. B., Kopmynosa U. B., MakcumeHko
A.B., Maneuna M.H., Moctooit C.M., MoxoB A.A., Oscsuko /. M., Ileptinu B.
A., Tlonomapesa T.JL., [Totseun B. B., Camapuna E. C., Cmupnos JI. B., CyxaHnos
E.A., Tokybaes 3.C.

CtpykTypa KypcoBoii padoTbl o00yclIOBI€HA II€JbI0 U  3ajJad4aMu
UCCIIEIOBAaHMUS M BKJIIOYaeT B ce0s: BBEIEHHUE, JBE TJIaBbI, COCTOSIIHE U3 JABYX

naparpa(bOB, 3aKJIFOYCHHNEC N CIITMCOK MCITIOJIBb30BAHHBIX HCTOYHHMKOB.





I'TABA 1. OBHIAA XAPAKTEPUCTHUKA I'PAKIAHCKO —
INPABOBOI'O PEI'YJIMPOBAHUA IPUMUHEHMUW S BPEJIA KU3HU U
310POBbBIO COTPYJIHUKA YUC

1.1. ITonsAaTHEe U BUABI BO3MEIICHUS BpPeAa NPUYNHEHHOI0 JKU3HHU H

310poBbI0 coTpyanuka Y UC

I'paxnanckuii Kogekc Poccuiickoii ®enepauuu (nanee — I'K PD), a
UMEHHO cTaThu 11, 12 3aKperuisitoT NPUHIIMIT BOCCTAHOBJIEHUS] HAPYIICHHBIX MPaB,
a Tak e Ux cyAeOHoM 3amuThl. beIcTpoe U ToJIHOE BO3MEIIIEHHE Bpeia - 3TO OJIHA
U3 3aaa4 crosimas nepen npaktukamu. Konctutynus Poccuiickoit depepanun
(nanee - Konctutynus P®)?, ycraHaBaMBaeT TO, YTO MMEHHO B HEH 3aJI0KEHBI
OCHOBBI ~ TPABOBOTO  PEryJMPOBaHUS Hanbojee BaXXHBIX OOIIECCTBEHHBIX
OTHOIIICHUM, O0O0JaJaroNe BBICIICH IOPUIUYECKON CHIIONW, CBOMCTBOM IMPSMOTO
JNEUCTBUSL M TPUMEHSETCA Ha Bceul Teppuropum Poccuiickon denepamuu HO,
0e3yCIIOBHO,  OCHOBHBIM  HOPMATHUBHO-TIPABOBBIM ~ AaKTOM B  KOHTEKCTE
pEryIMpOBaHUS ~ OTHOIICHWM,  KacaroUIuxcs  00s3aTelIbCTB,  BCIEICTBUE
NpUYMHEHUs Bpeaa, apusercs 'K PO3,

Bpen siBisiercs Toit kareropueit, KOTOpyr, 00pa3Ho TOBOPsI, MOKHO Ha3BaTh
«CKBO3HOW», IIOCKOJIbKY OHA IIPOHU3BIBAET MHOTHME HWHCTUTYTHl pPa3JIMYHbBIX
oTpacieil mpaBa. OOIIEN3BECTHO, HANPUMEP, YTO NMPUUYMHEHUE Bpeaa SBISCTCS
OCHOBAaHMEM ISl IPUBJICYEHHUS JIMLA K IOPUIUYECKONM OTBETCTBEHHOCTU. He MeHee

aKTyaJIBHOﬁ MMpCaACTaBJIsICTCA npo6neMa BO3MCHICHUA IIPUYNHCHHOI'O Bpcaa JIUIY,

! I'paxpmanckuit xonexc Poccuiickoit Denepanuu (4acth BTOpasi) : (eepadbHbIA 3aKOH
Poccuiickoit ®enepanuu ot 26.01.1996 Nel4-®3 (B pen. ot 28.03.2017) // CoOpanue
3akoHomarenscTBa Poccmiickoii ®enepanuu. — 1996. - Ne 5. — Cr. 410; CoOpanue
3akoHosaTenbcTBa Poccuiickoit @enepanuu. — 2017, - Ne268. — Cr. 45.

> Koucrutymusi Poccuiickoif ®ejiepanuu : HpUHATA BCEHAPOIHOM TOIOCOBaHMM 12
nexabpst 1993 r. (pen. ot 21.07.2014) // CoOpanuu 3akononatensctBa PO. - 2014. - Ne 31. — Cr.
4398.

3 MocroBoit C.M. OcHOBaHHs U YCIOBHSI BOSHMKHOBEHHUs 00s13aTenbeTs / mof ped. C.M.
MocroBoii / Teopust u npaktuka odmectBeHHOTo pa3BuTHs. — 2010. - Ne 4. — 167 c.





MocTpajaBUIeMy B pe3yJbTare IPECTYIUICHHUS], aJIMUHUCTPATUBHOIO
IPaBOHAPYLIECHHUS, TPAXKJAHCKOTO JAEIMKTA, JUCHUITIMHAPHOTO IPOCTyIKal,

Hekoropble acnekTsl JaHHOM mpoOsembl emé He pa3paboTaHbl Jake Ha
YpOBHE IOpUINYECKON Hayku. B MakcuManibHO 00OOIIEHHOM BHJE IO BPEIOM
MOHUMAETCsl JI000€ yMalleHHEe WIM YHUYTOXKEHHE Kakoro-iubo Omara. 210
O3HAYaeT, YTO BpEJ MOXKET ObITh NPUYMHEH KakK JEHCTBUSMHU CYOBEKTOB IpaBa
(kpaxxa, ockopOJeHue), TaKk M pa3pyLIUTENbHBIMU CHUJIAMU TpHUPOAbl (ypara,
HABOJIHEHME), a TaK e KUBOTHbIMU (yKyc coOaku). Takum o00pazoM, MOMKHO
CKa3aTh, YTO pa3HOOOpa3ue CBs3ei, B KOTOpPbIE BCTYMAaIOT CYOBEKTHI IpaBa,
00yCJIaBIMBAIOT BO3MOXXHOCTh TNPUYMHEHHS BpeAa B PA3IMYHBIX 00JaCTIX
OOILECTBEHHBIX OTHOLIECHHUIA?,

[Ipodeccop Manenn H.C. nwumier, 4To Bpen - 3TO IOPUAMYECKHM (akT,
KOTOPBIM Hapsay C JAPYTMMH HEOOXOJMMBIMU YCIOBUSIMU BO3HUKHOBEHUS
Ipa)/1aHCKOM OTBETCTBEHHOCTH, MOPOXKIAET 0053aTeIbCTBO BO3MECTUTH BPE.
[IpaBoBoe perynupoBaHu€ B 3TOH 00nacTH HaxoAUTCs HE B cdepe CBOOOIHOTO
YCMOTPEHHUsI €ro YYaCTHUKOB, a OCHOBBIBA€TCS Ha WMIIEPAaTUBHBIX HOpMax
3aKoHa’,

Bo3Mmenienue Bpena sABISETCS OJHUM M3 MEXaHU3MOB 3alLUTHI I'PaXTAHCKUX
paB, MPEAyCMOTPEHHbIE POCCUHCKUM 3aKOHOJATENICTBOM U PETJIAMEHTUPYIOTCA
I'K P®. Bo3memieHue Bpeia Tak K€ MPU3BAHO BOCCTAHOBUTH HAPYUICHHOE IPABO,
BEPHYTh B TOW Me€pe, B KOTOPOH 3TO BO3MOKHO, II€PBOHAYAIBHOE COCTOSHHUE IO
npuuuHeHuss Bpena. C  JHMIla NPUYMHMBILETO BpeJ, MOXXHO HOTpPeOOBaTh

BO3MEIICHUS MaTePHAIBHOTO yIiepOa, MOPaJIbHOTO Bpeaa, BO3MEIICHHE YIepoa

KU3HU M 3710pOBBI0”,

! BacunseB A.B. Bo3smerieHue Bpena / non pen. A.B. BacumweB // Oxpana Tpyna u
conuansHOoe cTpaxoBanue. — 2008. - Ne 9. — 85 c.

2 MoxoB A.A. O BO3MeEILIEHHH Bpe/ia, MPUUYHHEHHOTO 30POBBI0 M KU3HH TPAXKIAHUHA /
nox pen. A.A. Moxos // I'paxnanckoe rpaso. — M.: Ilpaso. - 2008. Ne 3. — 191 c.

8 Maneuna M.H. KoMneHcamus 3a HeMMyIecTBEeHHEIH Bpen / mof pea. M.H. Maneuna //
Bectauk ropuanyeckoro uncrutyta. - 2001. - Ne 5. - 67 c.

* Tam xe. — 67 c.





Bosmenienrue Bpega MOXKET NPOUCXOAUTh Kak B JOOPOBOJIBHOM, TaK U B
cyne6HoM mopsiake. [lpu mpuumHEHWM Bpena MPOUCXOMWT HAPYIICHHWE TIPaB,
KOTOpbIE HOCAT a0CONIOTHBIM XapakTep. Takoil XxapakTep OHM HOCST MOTOMY, UTO
M3HAYQJIBHO OHU 3al[UIIAIOTCS TOCYAapCTBOM, IIOCPEACTBOM 3aKOHa OHU
JIOBOJISITCSL 10 CBEACHUS TpaxkJaH, TEM CaMbIM YCTAaHABIMBAETCS, YTO JaHHBIC
npaBa He JOJDKHBI HapymaTbes. [locTossHHOE B3aMMOJEHCTBHE JIIOJIECH, a Tak Ke
pe3yiabTaTaMu UX JEATeIbHOCTH, MPHUPOJOH, MOPOXKIAET MOSBICHUE Pa3TUUYHBIX
NPAaBOOTHOIICHUH. B pe3ynbrare MaHHOTO B3aUMOJCHCTBHS TEM WM HHBIM
MHTEpeCaM IPaskIaH MOKET ObITh HaHECeH yiepo .

Bpen kak conuanbHO-TIPaBOBOE SIBJIGHUE HMEET CBOU KaueCTBEHHBIC U
KOJIMYECTBEHHBIC XapaKTCPUCTHKU. KauecTBeHHAsI XapaKTepUCTHKA BPE/Ia 3aBHCHT
OT CcoOJIep)KaHHusl OO0BEKTa TOCATATEIbCTBA, CBOWCTB TOro Ojara, KOTOpOE
ymansiercs. Hanbonee oxpaHseMbIMU OOBEKTAMH SIBJISIOTCS: TMpaBa W CBOOO/IBI
YyeJloBeKa W TpaxkJIaHuHa (TIpekae BCEro, IMpaBO Ha JKU3Hb, Ha 3JI0POBBE),
0OIIECTBEHHOE CIIOKOHWCTBHE, 6E30M1aCHOCTh TOCY1apCTBA U JP. 2.

[Tockonmbky mTpaBa W CBOOOJBI UeOBEKAa M TPaKJaHUHA KOHCTUTYLHUSIMHU
MHOTHX TOCYJIApPCTB M MEXIYHAPOIHO-TIPABOBBIMUA aKTaMHU MPHU3HAIOTCS BBICIICH
IIEHHOCTBIO, BpeJl, IPUYUHICMBIN OOIIECTBEHHBIM OTHOIICHHUSM B JaHHOHN cdepe
npu3HaeTcs HauOosiee IOpUAWYECKH  yrpeuHbiM. I[loatomy uem  OGoinee
3aIIMIIAEMbIM C TIPABOBOM TOYKHU 3PEHHUsS SIBISETCA OXpaHsemoe Oiaro (PKU3Hb,
3I0POBBE, YECTh, JOCTOMHCTBO), TeM Oojiee OOIICCTBEHHO OMACHBIM OyJaeT
CUMTAThCS TMPUYMHEHHE AToMy Onary Bpena. KonmdecTBeHHas XapaKTEpUCTHKA
Bpela OMNpeneNseTcs BEIUYMHOW NPHYUHEHHOTO yiiepba (HE3HAYUTEITbHBIN
yiiepo, yiep0 B KpyImHOM pa3Mmepe). B cooTBeTCTBHUM ¢ 3TUM, YeM OOJIbIlle Bpeaa
MPUIMHEHO JICTHUEM OXpaHIeMOMY OOBEKTY (TSHKKHH Bpel 3JI0POBBIO, 0CO00
KPYIHBIA pa3Mep XUIIeHHs), TeM OHO Oojiee oOIecTBEeHHO omacHO. Bompoc o

KJlaccupuKanuu BpeJa SBISETCS JOCTaTOYHO TpyAHBIM. Jleno B ToMm, 4TO

! Cyxanos E.A. I'paxknanckoe npaso : Yue6uuk B 2 T. / ot. pen. npod. E.A. CyxaHos. 2-
e u31., nepepad. u gom. / - M.: BEK. - 2005. — C. 158.

2 Nonuuckas JL.M. BosMelenue Bpeaa, NPUUMHEHHOTO SKU3HM M 3I0POBBIO YelOBEKa /
nox pexn. JI.LM. Jlonunckas // I'paxxaanckoe mpaso. - 2006. - Ne 9. - 189 c.
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pa3zHooOpa3ue CYIIHOCTHBIX XapaKTEPUCTHUK Bpela OOYCIOBIMBAET CIOKHOCTHU C
BBIOOPOM COOTBETCTBYIOIIMX OCHOBAHHWH JJIsl KJacCU(UKAIIMKU, KOTOpas MOrJia Obl
00BsATh Bce BuAbI Bpeaa. Koncrurynus PO ykas3piBaeT, 4TO KaxKIblii UMEET MPaBO
Ha  BO3MEILIEHHE  BpeAd, NPUYMHEHHOTO  HE3aKOHHBIMM  JECHCTBHUAMU
(6e3meiicTBUEM) OPraHOB TOCYIaPCTBEHHOM BIACTH M MX JOKHOCTHBIX U1 .

[lon MopanbHBIM BpeaOM IOHHMMAIOTCS HPABCTBEHHbIE M (u3myeckue
CTpaJaHus, NpPUYMHEHHbIE JeHcTBUAMH (Oe3aeicTBUEM), TMOcATallue Ha
OPUHAJIEKAIINE TPAXKIAHUHY OT POXKACHUS WM B CUIIy 3aKOHA HEMaTepHUallbHbIE
Omara (>KM3Hb, 370pOBbE, JOCTOMHCTBO JIMYHOCTH, J€JIOBas pemyTaius,
HENPUKOCHOBEHHOCTh YAaCTHOM >KW3HM, JIMYHAS W CEeMeiHas TallHa W T.1.), WU
HapyLIAIOUUMHU €ro JIMYHbIE HEMMYIECTBEHHbIE MMpaBa (IIPaBO Ha MOJb30BAHHE
CBOMM HMMEHEM, IpaBO aBTOPCTBA M [JIpyru€ HEHWMYLIECTBEHHBbIE IIpaBa B
COOTBETCTBHM C 3aKOHaMH 00 OXpaHe IMpaB Ha pe3yJibTaThl MHTEIUIEKTYaJIbHOU
JeATENbHOCTH) JHOO0 HapyHIAIOUMMU HMYIIECTBEHHbIE IMpaBa TpakKJaHUHA.
MopanbHblii Bpell B YaCTHOCTH, MOXET 3aKI04aTbCsi B HPABCTBEHHBIX
NEPEKUBAHUIX B CBA3U C YTPATOU POACTBEHHUKOB, HEBO3MOKHOCTBIO MPOJOJIKATh
AKTUBHYIO OOINECTBEHHYIO H3Hb, MOTEpel pabOTHI, PACKPBITUEM CEMEHHOM,
BpaucOHOM TailHBI, PACIPOCTPAaHEHHWE HE COOTBETCTBYIOIIUX JICHCTBUTEIBHOCTH
CBEJICHMI, TMOpOYallUX YECTh, JOCTOMHCTBO WIHA JEJIOBYID pPENyTalUIo
rpaXXJaHWHA, BPEMEHHBIM OTPAHMYECHHEM WM JIMIICHHEM KaKUX-TU00 IIpas,
¢uznyeckoil 60JbIO, CBI3aHHON ¢ MPUUMHEHHBIM yBEUbEM, UHBIM MOBPEKICHUEM
3M0pOBbsl JIMOO B CBSI3U C 3a00J€BaHHEM, IIEPEHECEHHBIM B pe3yJbTaTe
HPaBCTBEHHBIX cTpafgaHuil U Ap. CI0XKHOCTh JaHHOTO MHCTUTYTa COCTOUT B TOM,
YTO HEBO3MOXXHO WM3MEPUTHh B JICHE)KHOM DJKBHUBAJICHTE INEPEKUBAHMS, KOTOPHIE
WCIIBITAJ] 4Y€JIOBEK, KaKWE€ MMEHHO CTPaJaHHs IEPEHEC, TAK KAaK OTO 3aBUCHUT OT
IICUXO0-AMOLIMOHAJIBHON yCTOWYMBOCTH, BOCHPHUMMYHMBOCTH K TEM WJIM HWHBIM
(dakTopam BHEIIHEH Cpeapl. DTO OLEHOYHAs KaTeropuss M MpH OMpeleiIeHUU

KOMIICHCAIIMN JOJIXKHBI OBITH OLCHCHBI BCC O6CTOHT€J’IBCTBa, KOTOPBIC MOI'YT

! MocroBoit C.M. OcHOBaHHs U YCIOBHSI BOSHUKHOBEHHUs 00s13aTesbeTs / mof ped. C.M.
MocroBoii / Teopust u npaktuka odmectBeHHOTo pa3BuTHs. — 2010. - Ne 4. — 167 c.
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MOKa3aTh MIYOMHY MEPEKUBAHUM, a TAK K€ BO3MOXKHBIE UX MOCIEACTBUS, TO €CTh
BCE 3aCITy)KUBAIONINE BHUMAHHS 0OCTOATENBCTB .

N3 Bcero BhIIIECKAa3aHHOTO, MOYKHO CIIE€NIATh BBIBOJ O TOM, YTO BpEX - 3TO
IOpUANYECKUN (DaKT, KOTOPbIA HapsAy C JAPYrUMU HEOOXOJIMMBIMHU YCIOBUAMHU
BO3HUKHOBEHHUSI TPaXXIaHCKOW OTBETCTBEHHOCTH, TOPOXKIAET 00513aTe€IbCTBO
BO3MECTUTh Bpel. Takke B IIMPOKOM CMBICIE, BpPEIl MOMKET ObITh NMPUYMHEH
roCyJapCcTBY, UMYILIECTBY, TUYHOCTH. OHAKO 3TO HE BCE, KTO MOXKET MOCTPAIaTh
B pe3yibTaTe NMpUUYMHEHUs Bpeaa. B Gonee y3koM cMbICiie UMEIOTCS BBUY TaK Ke
OOLIECTBEHHbIE M PEJIUTMO3HbIE OOBEAMHEHMS, OpraHu3aluu, NpeanpusaTus. To
€CTh 00IIIECTBO B LIEJIOM MOKET MPETEepIeBaTh HEraTUBHOE BO3JIEHCTBUE, a TaK XKe
OTHEJIbHBIE MHCTUTYThl TPaXXJAaHCKOro TmpaBa. MHOroaCneKTHOCTh TaKOM
KaTeropud Kak Bpeja, oOyclnaBiIMBAaeT €€ HEJOCTaTOYHYI0 pa3pabOTaHHOCTD,
NO3TOMY YacTO BOIPOC O MOHMMAaHHMM CYIIHOCTU Bpena octaércs cnopHbiM. Ho,
€CJIM BpeJ y)K€ NPUYMHEH, TO OH IOMJIEKUT BO3MEILIECHHUIO, 3TO T'aPaHTUPYETCS
3aKOHOM, TO €CTb B O3TOM BBIp@XaeTcsl OXpaHWUTEIbHas (YHKLHUS JAaHHOTO

HHCTUTYTA I'PAXXIaAHCKOT'O IIpaBa.

1.2. IIpaBoBoii cTatyc corpyannka YHUC

Bompoc o0 mpaBoBOM cTaryce COTPYAHHKA YTOJOBHO-UCIOJHUTEIBHON
cucteMbl (nanee - YUC) octaercs aktyanpHbIM. CTaTyc («status») B mepeBofe ¢
JATUHCKOTO  O3HAYaeT  «COCTOSHHEY»,  «mojokeHue». IIpaBoBoil  craryc
(monokeHue) JUYHOCTH - 3TO OJHA W3 3HAYUMBIX MOJIUTUKO-IOPUANYECKUX
KaTeropuil, KOTopasi «OMpelieNisieT NPUPOAY U MECTO CyObEKTOB MpPaBa B CUCTEME
OOIIECTBEHHBIX OTHOIIICHUM, UX TIpaBa U OOSI3aHHOCTH IO OTHOIICHHUIO K JAPYTUM
CyOBEKTaM»?,

OCHOBHBIMU ITOJTIOXKXCHHUAMMU, onpcacC/IArOINMAU HpaBOBOﬁ CTaTrycC

cotpyaunkoB YHC kak rpaxman Poccuiickoit denepanuu, CYUTAOTCS HOPMBI,

! Bemenxun C.A. Bo3MellieHre MOPanbHOTO (HEMMYILECTBEHHOIO) Bpe/a : yueOHHUK / 101
pen. H.K. T'opoauna. - M. - 2005. — C. 72.

2 Camapuna E. C. Kateropus «11paBoBoii cTaTyc JUYHOCTH» B TEOPETHKO-IPAaBOBOI Hayke
/ mon pex. E. C. Camapuna // JIeHuHrpaackuil ropuandeckuii xkypaai. - 2013. - Ne 2. — 128 c.
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3akpervieHHble B riase 2 Konctutynuu P®. On pernamentupyercss 3akoHOM PO
or 21 uronsa 1993 r. Ne 5473-1 «O0 yupexaeHUsIX M OopraHax, HCHOJHSIOIIUX
YTOJIOBHBIE HAKA3aHMs B BHJE JIMIIEHUS CBOOOABI». M IPYrMMU HOpPMAaTHBHO-
npaBoBbIMH akTamu. CorynacHo cT. 26 3akoHa Ha cOoTpyAHUKOB Y HWC BO3IIOKEHBI
roCyJapCTBEHHO-YIIpaBlieHUeCKue (YHKIIMM 10 OOECIEUYCHUI0 OOIEeCTBEHHON
0e30MacHOCTH, 3aKOHHOCTH M MPABOIOPSIIKA, 3allUTE paB U CBOOO] YelloBEeKa U
rpakjaHuHa B cpepe UCIONHEHHsI YTOJIOBHBIX HakazaHui. B 4.1 ctateu 26 3akoHa
3aKperieHbl TpaBa M OO0S3aHHOCTU COTPYJHUKOB YUPEKICHUH, BBIMOJHSIIOMINUX
CBOM OOSI3aHHOCTH U MOJB3YIOIIUXCS MpaBaMu B Mpelesiax CBOEW KOMIETEHIIUH,
oTnpeeNsieMo  3aMeniaeMoil  JIOJDKHOCTBIO, YTO MOXHO paccMaTpuBaTh Kak
OpraHW3allMOHHBIM  JJIEMEHT MEXaHM3Ma peaju3allud TPaBOBOrO  CTaTyca
corpyanukos YHUC?,

OCHOBHBIM HOPMATHBHBIM aKTOM, PETYIUPYIOIIUM HOPSAIOK MPOXOKIACHUS
ciy0n1 B yupexxaeHusx u opranax Y MC, ocraercs Ilocranosnenne BC P® ot 23
nekadbps 1992 r. Ne 4202—1 «O06 yrBepxkaenuu [lomoxxeHus: o ciayx0e B opraHax
BHYTpeHHUX Jeia P® u Ttekcra Ilpucaru corpyaHuka opraHoB BHYTPEHHUX €I
P®»® u npukas Muntocta Poccun ot 6 urons 2005 1. Ne 76 «O6 yTBepKaeHUH
Nuctpyknmu o mopsake mnpuMmeHeHus [lojokeHuss o ciyxkOe B opraHax
BHYTPEHHUX e PO W yuypexIeHusX U OpraHax YroJIOBHO-HCIIOJHUTEIbHOU
cucTeMb»*,

I[lo w™uenuto M.A. Ecuna, Bompoc o Mecre YHUC B cucreme

rocyJIapCcTBEHHOU cyx0bl Poccuiickoit deaeparuu octaeTcss OTKPBITHIM, TO €CTh

1 06 yupesxnenusx u opranax, MCHOIHSIOMUX YrojJOBHblE HAKA3AHUA B BHJE JIMIICHUS
cBo6omp! : 3akoH P® ot 21.07.1993 r. Ne 5473-1 (pen. ot 28.12.2016) // Poccuiickas razera. —
1993; Cobpanue 3akonoaarenscrsa PD. — 2016.

2 Camapuna E. C. Kateropus «11paBoBoii cTaTyc JUYHOCTH» B TEOPETHKO-IPABOBOI Hayke
/ mon pex. E. C. Camapuna // JIeHuHrpaackuit ropuauueckuii xypsai. - 2013. - Ne 2. — 128 c.

% 06 yreepskaenun IlosokeHus o cloyx0e B opraHax BHYTpeHHHX jen P® u Tekcra
[Ipucsru corpynHuka opranoB BHyTpeHHUX aen PO : [loctanoBnenue Bepxosnoro Cyna P® ot
23.12.1992 r. Ne 42021 (pen. ot 28.11.2015) // Poccuiickas razera. — 1993; Poccuiickas razerta.
—2015.

* 06 yreepskaenun MHCTpyKIUU 0 mopske npumenenus [1ooxenus o ciyxk0e B opraax
BHYTPEHHUX Je1 PO 1 yupexaeHHusx U opraHax yroJIOBHO-HUCIIOJHUTEILHOW CHUCTEMBI : IPUKa3
MunuctepctBa toctuiiua PO ot 6 urons 2005 r. Ne 76 (pen. ot 12.12.2013) // Poccwuiickas
razera. — 2005; Poccutickas razera. — 2013.
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¢ npaBoBO TOukU 3peHust corpynHuku YUC «He mpoxonar Hu ciyx0y B OB/l
P®, Hu rocynapcTBeHHylo cinyx0y, a cayxatr B @CHUH Poccun, ee yupexaeHusx u
opraHax. HopmaTuBHBII akT, perJjaMEeHTUPYIOIIMA NPOXOXKIACHUE CIIyX Obl B
yupesxaenusx u opranax ®CHUH Poccuu noka He npusHaT» .

Cornacno 1. 4 cr. 32 Konctutynuu PO kaxnapiil rpaxaanuH Poccuiickoit
@denepauMy UMEET pPaBHBIM JOCTYN K TrocyaapcTBeHHo ciyx0e. Cucrema
rOCy/IapCTBEHHOM CIY>KObI BKJIIOYAET B C€0S: TOCYAApCTBEHHYIO T'PakIaHCKYIO
CIIy»0y; BOCHHYIO CITy’)KOY M TOCYAapCTBEHHYIO Cyk0y MHBIX BUIOB (cT.2 3 «O
CHCTEME TOCYIapCTBEHHON ciyxk0bl PD» ot 27.05.2003 1. Ne 58- ®3%). B cr.19
JAHHOTO 3aKOHa OBUIO 3aKperuieHO, 4YTO OMpeleieHUEe MPABOOXPAHUTEIHHOM
ciykObl Kak Buja (penepanbHON rocyJapCTBEHHOM CIy>KObI IPUMEHSIETCS CO JIHS
BCTYIUIGHUS B CUJIy (elepasbHOro 3aKOHa O MPABOOXPAHUTEIBHOM ciyxoe.
HecMoTpst Ha psii MOMBITOK B COCTaBJICHUU MPOEKTOB 3aKOHOB 00 YKAa3aHHOM BHJIE
rOCyJJapCTBEHHON  CIyXObl,  HTOrOBBIH  HOPMATHBHO-TIPABOBOM  aKT O
IIPaBOOXPAHHUTENBHOM CITy’kKO€ He OBLT IPUHATS,

[Ipu OTCYTCTBUU OTAENBHOTO (peepaIbHOTO 3aKOHA O IPABOOXPAHUTEIBHON
ciyx0e, Helb3sl NPSAMO CKa3aTh, KAKUE OpraHbl SIBISIFOTCS IPaBOOXPaHUTEIbHBIMU
U Kakue CyOBeKTBI MTPOXOAT MPaBOOXpaHUTENbHYIO ciryk0y. H.. Hapeimkuna
OpUYMHAM BHYTPEHHEIrO XapakTepa OpraHu3allMOHHO-TIPABOBBIX Mpo0JieM B
ycinoBusix  pedopmupoBanus  YUC OTHOCUT  OTCYTCTBHE  €IHMHOIO

3dKOHOJATCIIbHOI'O HOPMATHBHOI'O IIPABOBOI'O a4KTa, KOTOpBII)'I ObI BCCCTOPOHHC

3aKkpemIsl cratyc pabotankos YHC, BKIII0Uast 0cOOEHHOCTH X MOATOTOBKH .

! Ecun M. A. CoumanbHO-NpaBOBOH CTAaTyc COTPYIHHKA YrOJNOBHO-MCHOJHUTENbHOM
cuctemsl / o pea. M.A. Ecun. - M.: U3natensctBo «Ilepoy. - 2012. - 201 c.

2 O cucTeMe rocyapcTBeHHoM ciyx0bl Poccuiickoit Meneparuu : denepanbHblil 3ak0H
P® ot 27.05.2003 1. Ne 58-®3 (pen. ot 23.05.2016) // Poccuiickas razera. — 2003. - Ne 141;
Poccwuiickas razera. — 2016. - No 143.

3 Kmumxuna E. B. K Bompocy o cHcTeMe TOCYIapCTBEHHOH CiIyk6bl PoccHiickoii
@enepanun / mox pexa. E. B. Kinumkuna, . B. ®@aneeBa // HoBoe ciioBO B Hayke: MEpPCIEKTHUBbI
pasButus. - Yebokcapsl: [IHC «MuTepakTuB mmtocy. - 2016.- Ne 1.- 354 c.

* 3pepes A. B. OpraHu3alMOHHBIH MeXaHH3M pealnu3alldd IIPaBOBOrO cTaryca
COTPYJHHKOB YTOJIOBHO-HCIIOMHHUTENBHOU cucTeMbl Poccuiickoii Deneparuu: aBToped.mucc...
KaH/1..IopHJl. Hayk /mof pen. A. B. 3Bepes. — Ps3ansb. - 2013. - 23 c.
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CymHoCcTs TpaBOBOr0 MOJOXKEeHUs coTpyaHukoB YUC obycrnoBiena
COLMAJIBHBIM 3HAYEHUEM UX JEATEIBHOCTH, & €T0 COAEPKAHUE OMPEACIACTCS «KaK
OCHOBaHHas Ha KOMILUIEKCE MPaBOBLIX HOPM, CIICHU(PUKE U YCIOBUSIX HUCIIOTHEHUS
HaKa3aHWs B BUJC JIMIIEHUS CBOOOJABI pErjiaMeHTalus IpaB U 00sS3aHHOCTEH,
TpeOOBaHUN K JIMYHBIM UM MNPOGEeCCHOHAIBHBIM KAadeCTBaM, BBIMOJIHIEMOMN
CIy)K€OHOW  JesATEeIbHOCTH, a Takke BHJOB, OCHOBAaHUM U TIPENEIIOB
OTBETCTBEHHOCTH, MEP COLUAILHOM 3aI[UThI U FapaHTHIi» .

B uensx 3akpersienuss B YUC kBaupUUIUPOBAHHBIX COTPYIAHUKOB U
dbopMupoBaHUsl €AMHBIX MPABOBBIX MOJXOJ0B K OpPraHHU3alMU T'OCYIapCTBEHHOM
cnyx0bl  Komurerom T'ocymapctBeHHoit  JlymMbl 1o  0€30MacHOCTH U
POTUBOJICHUCTBUIO KOPPYMIIMK OBLT MOATOTOBJIEH MPOCKT (PeaepaibHOro 3aKoHa
Ne 6744366 «O BHecenunm uzMeHeHui B IlocranoBienne BepxoBHoro Coeta
Poccuiickoit deneparuu «O6 ytBepxkaenuu IlomoxkeHust o cimyxbe B opraHax
BHYTpEeHHUX Jien Pocculickoil @enepanuu U TEKCTa NPUCITH COTPYJHUKA OPTaHOB
BHYTpeHHUX Jnen Poccuiickoit ®enepanun» (00 yBETWYEHUH MPEACIbHOTO
Bo3pacTa mnpeObiBaHus Ha ciyxk0e). Corpynnuk YUWUC HazeneH mnpaBamMu Hu
00S3aHHOCTSIMH, 3aKPEIUICHHBIMA B TMPABOBBIX HOpPMAax pas3lMYHBIX OTpaciei
POCCHIICKOTO 3aKOHOAATENbCTBA, M, COOTBETCTBEHHO, 00JIalaeT HECKOJIbKUMU
BUJIaMH  OTPACIIEBBIX CTaTyCOB: KOHCTUTYILMOHHO-TIPABOBBIM, TI'PaKJaHCKO-
IPaBOBBIM, aJIMUHUCTPATUBHO-IIPABOBBIM U JIpyruMu. Hampumep, B ropuanuecKkoit
JUTEpAType AACTCs TMOHATHE AJMUHHCTPATUBHO-IIPABOBOIO CTaTyca COTPYIHHUKA
YUC. Bmecte ¢ TeM, y YYE€HBIX HET €JUHOTO MHEHHUSA O CTPYKTYpE [IaHHOTO
craryca corpyanuka YUC?,

Tak, J[. M. OBCSHKO TOBOPUT O TOM, UYTO B TIPaBOBOE IIOJOKEHUE

TrOCYJApCTBEHHBIX CIYXalllUX MPaBOOXPAHUTEIBLHON CIIyKObl BXOIAT IIpaBa,

! 3peper A. B. T'apanTum peanu3aluy HpaBOBOIO CTaTyca COTPYAHHUKOB YIOJOBHO-
UCIIOJIHUTENBHON cucteMbl Poccuiickoit denepanunn : mpakt. pek. - Psazanb: Akagemus @CHUH
Poccun. - 2012. - 18 c.

2 Kansmma A. B. AJIMUHMCTPaTHBHO-HPaBOBOH CTaTyC COTPYJHMKA YrOIOBHO-
WCTIOJIHUTEIBHOM CUCTEMBI: aBTOped. TUC.... KaH[. Iopua. Hayk / mox ped. A. B. Kamsamun. - M. -
2008. - 25 c.
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CBOOOIBI, OOSA3aHHOCTH M OTBETCTBEHHOCTH . JI. B. CMUPHOB yBepeH, 4TO B COCTaB
aMUHUCTPATUBHO-TIPABOBOTO  CTaTyca  COTPYJHUKAa  MPaBOOXPAHUTEIbHBIX
OpraHOB BKJIIOYAIOTCA TaKHE OJJIEMEHTbl, KaK IMpPaBOCYOBEKTHOCTb, MpaBa M

00SI3aHHOCTH?

. B. A. Ileptiu BbIAEHSIET TPU OCHOBHBIX JJIEMEHTA IPABOBOTO
MOJIOXKEHU COTpYyAHUKOB YMC: KOMIETEHLHs, OTBETCTBEHHOCTb, COLUAIBHO-
npasosas 3amuTa®. . B. KopuiyHoBa, yka3blBaeT Ha TaKHME DIEMEHTBI, Kak
IPaXKIaHCTBO, TPABOCIOCOOHOCTh, TPABOBBIC MPHUHIUIIBI, OTBETCTBEHHOCTD,
rapaHTUM, TPABOBOM JOJI W APYrue, KOTOPbIE TPYHNIUPYIOTCS BOKPYT IpaB u
o0s:3aHHOCTEH .

B wurore, nmockonbky craryc coTpyaHukoB YMWC He 3akperuieH B €JUHOM
HOPMATUBHO-TIPAaBOBOM  aKTe, I TMOJy4YeHHs HUHpoOpMaluu O TIpaBax,
00s13aHHOCTAX, OCOOCHHOCTSIX MPOXOXKACHUS CIY>KOBI, COIIMAIBHBIX TapPAHTHUSAX U
JBroTaX HEOOXOJAMMO AaHAJIM3HPOBATH OOJIBIIOE KOJHWYECTBO  PA3TUUYHBIX
MCTOYHUKOB, MMEIOIIMX OTHOIIEHHE KO MHOTUM cyOwbektam®. A. B. Kansammun
MOJHUMAET BOIMPOC O CYIISCTBYIOIMX B cdepe aaMUHHUCTPATHBHO-TIPABOBOTO
cratyca corpyanuka YUC npobiemax, KOTOpbIe MPUBEIH K OTTOKY COTPYAHUKOB
n3 YHC. VIMEHHO OT €€ COTPYAHHUKOB, IPEACTABJISIONIMX COOOH COIMAIBHYIO
TPYIIY, COCTOSINYIO €3 HWHIWBUAYAIbHBIX CYOBEKTOB IIpaBa, HaJICICHHBIX

NPABOBBIM CTAaTyCOM, 3aBUCHT 3(P(EKTUBHOCTb PEIICHUS IMOCTaBICHHBIX MEpe

OCHH 3agau. CrnoxuBlleecss TOJOXKEHHUE OTPUIATEIBHO CKa3bIBA€TCs Ha

! OBcsauko JI. M. TocynapctBenHas ciyxk6a Poccuiickoit denepanuu: yue6Hoe nocobue /
nox pen. .M. OBesHko. 3-e u3f., nepepad. u gon. M. - 2006. — C. 124.

2 Cmupnos JI. B. AJIMHUHMCTPaTHBHO-TIPABOBOI CTAaTyc COTPYAHHKA MIJIUIMH: aBTOped.
JMC.... KaH[. 1opua. Hayk / mox pen. JI. B. Cmuphos. - M. - 2006. - 25 c.

% Meptm B. A. IlpaBoBoe MONOKEHHE COTPYIHUKOB YUPEKIEHHH, HCIOJHAIOMUX
Haka3zaHUe B BHJIE JIMIICHUs CBOOOJBI: aBTOped. JHC.... KaHJ. IOpuA. Hayk / mox pen. B. A.
[eptnu. - M. - 2005. - 27 c.

* Kopmrynosa 1. B. O6s3aHHOCTb Kak IIpaBoBas KaTeropus: aBToped. MUC.... KaH. FOpHI.
Hayk / mop pen. U. B. Kopmrynosa. - M. - 2004. - 27 c.

* Barumesa E. A. IlpaBa u o6s3annHoctu cotpyaauka ®CHH Poccum B cucTeme
aJIMUHUCTPATUBHO-TIPABOBOTO CTaTyca: MOHATHE, CTPYKTYpa U Kiaccudukanus / moa pea. E.A.
barumesa // Becthuk Boponexckoro nacrutyra ®CHUH Poccun. — 2012, - Ne 1. — 104 c.
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OpraHu3alluM CIyXObI'. Pe3ympTaTel aHKeTMpoBaHHS coTpyaHukoB YUC,
npoBegenHoro B. A. Ilepmim, mnokazanu mnpeoOnagaHue HU3KOM OLEHKHU
COTPYIHHKaMU CBOETO0 MpPaBOBOrO  MOJOXEHUS, 3PPEKTUBHOCTU  CBOEH
JESATENbHOCTH M TEHACHIIMIO OTTOKa KaapoB U3 cucTemsbl. [IpaBa u oOg3aHHOCTH
cotpyaHukoB YHC BBITEKAIOT U3 LENe W 3a74ad yroJO0BHO-UCHOJHUTEIBHOTO
3akoHomarenbcTBa (CT. 1, 3 YronoBHO-HCHOJHHUTENBHBIM KOJEKC Poccuiickoit
®enepannn (nanee — YUK P®)?, rnasa 2 VUK P®) u 06pa3yloT MX NpaBOBOii
CTaTyC, TO €CTb KOMIUIEKC MpaB, 00S3aHHOCTEH, TapaHTUH U OTBETCTBEHHOCTH,
YCTAHOBJICHHBIX MPaBOBbIMU HOpMamMu. COTPYIHUKH OOJAJAIOT JUYHBIMU U
CIIy’)keOHBIMU TIpaBaMH, BMECTE€ C TE€M Ha HHUX BO3JAraloTcsi MOBBIIICHHbBIE, IO
CPaBHEHHUIO C JIPYTUMHU TpakJaHaMH, OOSI3aHHOCTH: HCIIOJIHEHHE TOJIKHOCTHBIX
WIK CIEUUATbHBIX OOA3aHHOCTEW HE OrpaHUYMBACTCS BPEMEHHBIMH PaMKaMH.
IIpaBoBoii xapakTep AesTeNbHOCTH coTpyaHukoB YUWC mnpenmnonaraer ux
OCO3HAHHYIO OTBETCTBEHHOCTH 32 Ka)KJ0€ CBOE JeicTBHe uUiau Oe3leiicTBHe, YTO
BJ€YeT 3a cO00i HEOOXOIMMOCTh 3HAHUW TPABOBBIX OCHOB CIYKObI U YMEHHUSA
OPUEHTUPOBATHCS B MEHAIONIEMCS 3aKOHOJAaTeNbCcTBE. 3akoHOM P®  «O06
YUPEXKACHUAX U OpPraHax, UCIOJIHSAIOIINX YIOJIOBHBIE HAKa3aHUs B BUJIC JIMILICHUSA
cBoboae (c1. 13), YUK P® u apyrumu HOPMATUBHBIMU TPABOBBIMH aKTaMU
3aKperieHbl npodeccuoHanbHble 00si3aHHOCTH coTpyanuka YUWC, Bxopsmue B
COCTaB CIIELMAJIBHBIX OO0sf3aHHOCTEW. ['TTaBHBIM 3JIE€MEHTOM aJIMUHUCTPATHBHO-
paBoBOro cratyca cotpynnuka YUC sBnsioTcs 0053aHHOCTH, TECHO CBSI3aHHBIE C
npaBamMu coTpyaHuka. OAHAKO Ha MPAKTHKE OCTAETCA MHOIO HEPEIIEHHBIX
BOIIPOCOB, KACAOIIMXCS IPAaBOBOI'O PETYJIMPOBAHUS HAJIECKALIETO MCIIOJHECHUS

obs13aHHOCTEH coTpyaHukamu YUC3,

! Kamsmmue A. B. AJMHHHCTPAaTUBHO-NIPAaBOBOH CTaTyCc COTPYJAHMKAa YyrOJOBHO-

UCTIOJTHUTEIBHOM CUCTEMBI: aBTOped. TUC.... KaH/. Iopua. Hayk / mox ped. A. B. Kamsmun. - M. -
2008. - 25 c.

2 YronoBHO-UCTIONHUTEbHBIN Kojieke Poccuiickoit Meneparuu : Genepanbhblii 3axkoH PO
ot 08.01.1997 r. Ne 1-®3 (pen. ot 16.10.2017 r.) // Poccuiickas razera. — 16.01.1997. - Ne 9;
Poccuiickas razera. — 2017. - Ne 26.

% Horssun B. B. IlpaBosoii cratyc corpyauuka YUC / nmox pex. B.B. Iotssum //
Mononoii yuensid. - 2017. - Ne3. — 466 c.
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B cdepe peanuzanuu npaBoBoro craryca corpyanukoB YHUC cyiecTByroT
po0IeMbl: MPOTUBOPEUMS 3aKOHOAATENIbCTBA, Kacarollhecsl MpaBOBOIO CTaTyca
cotpynHukoB YHMC, HECOBEpPIIEHCTBO NPABOBOrO 3aKPEIUIEHUS TapaHTHM HX
COLMAIIBHOM 3alIUTHI; HEJIOCTATKH OpPraHu3alMOHHOIO Xapaxrepa,
MPEMNATCTBYIONIME peain3alliy MPaBOBOTO CTaTyca COTPYAHUKOB. K 00bEKTHBHBIM
MpUYMHAM OTHOCSAT HE TOJHOEe (PUHAHCHUPOBAHHE COIMAIBHBIX MPOTPAMM,
o0ecreurBarOINX HOPMAJIbHYIO KU3HEEATEIbHOCTh COTpyAHUKOB Y UC.

Takum oOpa3om, yCWJIEHHE COIMAJIbHOW W TMPaBOBOW 3alUThI, 3aIUTHI
KW3HU, 3/I0pOBbs, uecTu coTpyaHuka YUC co3gact yBEpEeHHOCTh B
TrOCYJapCTBEHHOW TOJJICPKKE W COIHAIBHOM 3HAYMMOCTH OTOH mpodeccumu.
OcobennoctTu  TPOoheCCUOHATIBHON  JIEITEIBHOCTH — TPEABSBISIOT  BBICOKUE
TpeOOBaHUsI K JIMYHOCTH U TpodeccuoHaIbHBIM KadecTBaM coTpyaHukoB YMUC,
OCO3HAIOIIUX TPAXKIAHCKUH CMBICI W  COIMAIbHYI 3HAYUMOCTh CBOEH
nesatrenpbHOCTH. HemoctatouHo 4YeTkas perjaMeHTalus [paBOBOrO —CTaryca
cotpyaaukoB YUC, ux mnpaB u 00s3aHHOCTEH, IPaBOBOW U COIHAIBHOM
3aIIMILIEHHOCTH HEPEAKO MPUBOAUT K YIIEMIICHUIO HHTEPECOB COTPYAHUKOB U, KaK
CJIEJICTBHE, CHIDKEHUIO KauecTBa CcIy:KObl. UTOOBI HE JOMYCTUTh OTTOKA KaJIPOB U3
YUC, HyxkHa KOppEKTUpOBKa IpaBoBOro craryca corpyaHukoB YHWC. Henb3s
3a0bIBaTh, YTO OCHOBHBIM pecypcoM YUC sBnsitOTCS €€ COTPYIHUKH, MOITOMY
OPEAOCTABICHUE WM HAJEKHBIX MPAaBOBBIX TapaHTUM, 3al[uTa 3aKOHHBIX
WHTEPECOB, COBEPIIEHCTBOBAHNE HOPMATHBHO-TIPABOBOM 0a3bl M MEXaHW3Ma HX
CITy’)KE€OHOU JesATENBbHOCTH OyNeT CIOoCOOCTBOBATH PENICHUIO KOMILIEKCA 3ajad,

IIOCTaBJIEHHBIX II€PE]l OPraHNU3aLHECH.
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I'TABA 2. BOBMEINEHUE BPEJIA IPUMUHEHHOI'O )KU3HU U
310POBbBIO COTPYIHUKA YUC B IPAKTHYECKOM ACIIEKTE

2.1. ITopsaiok KOMIIEHCAIIUU IPUYUHEHHOT 0 Bpeaa coTpyaHuky Y UC

OCHOBHBIM HOPMAaTHBHO-TIPABOBBIM aKTOM, PETrYJHUPYIOIIUM TOPSIOK
OCYILECTBJICHUA KOMIIEHCAIlMM NPUYMHEHHOro Bpeaa coTpyaHuky YUC
aisierca [Ipukaz ®CUH Poccun «OO0 yrBepxkaenuu [IpaBui BbIIIAT B LEIAX
BO3MENIEHUS BpeJa, MNPUUYUHEHHOTO B CBS3M C BBINOJHEHUEM CIIYKEOHBIX
00s13aHHOCTEH, COTPYJHUKAM YTrOJIOBHO-MCIIOJTHUTEIBHON CUCTEMBI HIIM YJIEHAM
HX ceMeiin’,

[Ipyu wucyuciaeHUn CpPOKOB TMPOBEJCHHS CIYKEOHOH TNPOBEPKU HE
YUUTHIBAETCSI BpEMsS MPOU3BOACTBA IO YTrOJOBHOMY Jeily WIM Jeiay o0
aIMUHUCTPATUBHOM IPABOHAPYIIEHUH, PEIIEHHE MO0 KOTOPOMY UMEET 3HAUCHUE
st opOpMIIEHUSI pPE3yJbTAaTOB MPOBEPKHM U I TPUHITUS PEHICHUS O
COOTBETCTBYIOILEH BBIILIATE?,

Cbop, odopmiieHME U TPEJACTABICHHE B KOMHUCCHUIO HEOOXOIUMBIX
JOKYMEHTOB  OCYLIECTBIIAKOTCS  KaApOBBIM  MOJpAa3[eiICHHEM  OpraHa
(yupexnenus). B ciyuae HEOOXOAMMOCTH TMPEIOCTABICHUS TOMOJHUTEIbHBIX
JOKYMEHTOB, IPOBEACHHS JOIMOJHUTEIBHOIO HCCIEAOBAHUS PYKOBOIUTEIEM
opraHa (y4pexXJIeHHUs) CPOK PAaCCMOTPCHHsS paropTa (3asBICHHS) MOXET OBIThH
IPOJJICH J0 JABYX MECAIIEB, C YKa3aHHEM MPUYMH, BBI3BABIIUX HEOOXOJHUMOCTH
npoasienus. Komuccust paccMaTpuBaeT NpeACTABICHHBIE TOKYMEHTHI B T€UEHUE
20 kaJeHJapHBIX THEW ¢ naThl MX nocTtymieHus. [lo pesyiapraram paccMoTpeHus
INOCTYNUBIINX JOKYMEHTOB KOMHMCCHUEH IPHUHUMAETCI MOTHUBHPOBAHHOE
pelIeHre O MPOM3BOJCTBE BHIIJIAT WM 00 OTKa3e B MX MPOU3BOJCTBE, JHOO O

HGO6XOI[I/IMOCTI/I npcacTaBJICHUA OOIIOJHUTCIBbHBIX JOKYMCHTOB. B cly4ac

1 06 yreepsxaenun IlpaBui BBIMIAT B HENSAX BO3MELIEHHS Bpeja, NPUYMHEHHOTO B
CBS3M C BBIMOJHEHHEM CIYXEOHBIX 0043aHHOCTEN, COTPYAHUKAM YrOJIOBHO -UCIOJHUTEIbHON
cuctembl win wieHaMm ux cemeil : Ilpukaz3 ®CUH Poccun ot 5 asrycra 2013 1. Ne 439 //
Poccwuiickas razera. — 2013.

2 Tlonomapesa T.JI. O cTagusx AMCHMILIMHAPHOTO mHpousBoicTBa / mox pex. T.JL.
ITonomapesa // Bectauk FOxHO-Ypanbckoro rocynapcrseHHoro yausepeutera. — 2009. - Ne 3. —
164 c.
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OTKa3a B NPOMU3BOJCTBE BBILIATHI WJIM NPUHATUSA PELICHUS O NPEAOCTABICHUU
NOIOJIHUTENIBHBIX ~ JOKYMEHTOB  3aUHTEPECOBAHHBIC JMIA  YBEIOMIAKOTCSA
IMUCBMEHHO B TeyeHHe 10 KaJneHIapHBIX JHEW C MOMEHTA BBIHECEHUS PEIICHUS
KOMHCCHEH?,

B 3akimroyeHun 1o pe3yibTaTaM CIy>K€OHOM NPOBEPKH BBIBOJ O
IIPUYUHHON CBSI3M YBE€YbS, MHOIO IOBPEXKIECHHS 340POBbS C BBINOJHEHUEM
Cy>KeOHBIX 00513aHHOCTEN BBIHOCUTCS NIPH CIEAYIONIUX 00CTOATENbCTBAX:

a) UCIOJHEHHUE JIOJKHOCTHBIX OOS3aHHOCTEHW, YCTAaHOBJEHHBIX B
COOTBETCTBHUU C JIOJKHOCTHBIMU UHCTPYKUMAMH U Apyrumu HIIA;

06) wucnonHenue mnpukazoB wunu pacnopsikeHuit DOCHUH  Poccun,
tepputopuanbHoro oprana ®CHUH Poccuu, ydpexneHus, HENOCPEICTBEHHO
MOJYMHEHHOI'O OCHUH Poccuun, YUpPEKICHUS, NOJYMHEHHOI'O
tepputropuanbHoMy oprany @CHUH Poccun, nnoro yupexaenus u oprana Y UC;

B) yuyacTthe B cOopax, yUYEHHUsSX, COPEBHOBAHUSIX U JPYIUX CIyxKeOHO-
OIIEPATUBHBIX MEPOIPUATHUAX;

I) HaxO0XJICHUE Ha TEPPUTOPUU oOpraHa (y4ypexkIeHHUs) B TEUCHHUE
YCTAHOBJICHHOTO PACIOPSAKOM JIHS CIy>KEOHOTO BpEMEHU WM B MHOE BpeMs,
€CJIM 3TO BBI3BAHO CIIYKEOHOW HEOOXOIMMOCTHIO;

1) ClIeloBaHUE K MECTY CIYXObl M 00paTHO, HaXOXKICHUE B CIY)KeOHOI
KOMaHJAUPOBKE;

€) HaxOXJEHUE Ha JICYCHUU B JIEUEOHBIX, JIeUeOHO-TTPOPHIaKTHUECKUX
YUpEeKICHUSAX, CIIEIOBaHNUE K MECTY JIeYEeHHUSI U 00paTHO;

) JOEHCTBHS 1O 3allUTE JKU3HU, 310POBbS, YECTH M JIOCTOMHCTBA
JINYHOCTH;

3) OKa3aHME€ NOMOIIM  OpraHaM  BHYTPEHHUX  J€l, JApYyruM

[IpPpaBOOXPAHUTCIIBHBIM OpraHaM IIO 3alIUTC 3aKOHHBLIX IIPAB U CBO60I[ 4YCJIO0BCKaA

! Monomapesa T.JI. O cTagusx IPOU3BOJICTBA BO3MELIEHUs Bpeia COTPYAHUKY / IO Pejl.
T.JI. Tlonomapesa // Bectauk HOxHo-Ypanbsckoro rocyaapctsenHoro yausepcurera. — 2009. -
Ne3.-164c.
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U TpaxJIaHWHA, OXpaHE NpaBoONOpsSAKa M obOecreyeHue OOIIECTBEHHOU
0€30MacHOCTH | T.1. .

Ha ocHOBaHMM pellleHuss KOMUCCUM O MPOU3BOJICTBE BHIIIATHI B TEUCHUE
10 xaneHgapHbBIX THEH C JaThl BHIHECEHMS TAKOTO PEUICHUS M31aeTCA MpHUKa3
pyKOBOAUTENS oOpraHa (YyU4pekIeHHUs) O MPOU3BOJCTBE BHIIIATHL. BBIMIATH
MPOU3BOIATCS (PMHAHCOBBIM MOJApa3elieHuEeM opraHa (yu4pexaeHus), B KOTOPOM
COTPYIHHMK NOPOXOAWI Clyxk0y (3amemnian MOCIEIHIO JTOJKHOCTh). PacyeTs
MOTYT MPOU3BOJAUTHLCS HATUYHBIMU JIEHbIaMU WU B OE3HAJTUYHOM MOPSJKE 1O
BBHIOOPY JMIlA, UMEIOIIEro MpaBO Ha BbILIATy. [lepeBOJl JCHEXKHBIX CPEICTB
ocymiecTBisiercss mo Teppuropun Poccuun. Pacxonpl Ha ocCyliecTBICHUE BBHITIIAT
MPOU3BOJATCS 3a CUET JHUMHUTOB OIOJKETHBIX 0053aTEIbCTB, YCTaHOBJICHHBIX
oprany (y4pexAeHHI0), B KOTOPOM COTPYIHHK MPOXOAMJI CIyxk0y (3amermia
TOCJIEAHION0 JOJKHOCTE), HA COOTBETCTBYIOIIHE LIEIH2,

Jlns paccMOTpeHHsl BOMpPOCa O BHIMJIATE €IMHOBPEMEHHOTO IMOCOOUsS B
Clydae yB€Ubsl HJIM WHOTO TOBPEXKICHUS 30POBbA COTPYIHHKA B KOMHCCHUIO
IPEACTABISIOTCS:

a) 3asIBJICHUE O BBIIJIATE €IMHOBPEMEHHOTO TTOCOOMS;

0) Komus 3aKIIOYCHHUS CIYyKEeOHOW TMpOBEpKH MO (DaKTy MOTyICHHUS
COTPYIHHMKOM B CBS3U C BBITIOJIHEHHUEM CIIYKEOHBIX OOS3aHHOCTEH yBEUbs WIIU
MHOTO MOBPEXKICHUS 310POBBSI;

B) KOTHS MpUKa3a (BBIMKCKA W3 MPUKa3a) 00 yBOJIBHEHHH COTPYIHUKA CO
CITy>KOBI 110 O0JIE3HU WJITU TI0 OTPAHUYECHHOMY COCTOSIHUIO 370POBbS;

r) 3akmoueane BBK o kareropum TOIHOCTH COTpyAHHKA K CIy)KOe B

GbOpPMYITHPOBKE «OTPAaHMYCHHO TOJASH K BOCHHOM CIIykOe» WM «HE TOAEH K

1 06 yreepsxaenun IlpaBui BBIMIAT B HENSAX BO3MELIEHHS Bpeja, NPUYMHEHHOTO B
CBS3M C BBIMOJHEHHEM CIYXEOHBIX 0043aHHOCTEH, COTPYIHUKAM YTOJIOBHO-UCIOJHUTEIbHON
cuctembl win wieHaMm ux cemeit : Ilpukaz ®CUH Poccun ot 5 asrycra 2013 r. Ne 439 //
Poccwuiickas razera. — 2013.

> Makcumenko A.B. Bompochl Bo3MellleHHs Bpeja, MPUUMHEHHOro coTpyaHuky YUC /

nox pen. A,B. Makcumenko // ITpo6aembl mpaBooxpaHuTenbHOM nesitenbHocTH. — 2014, - Ne 2. —
271 c.
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BOCHHOU ciyk0€» B CBSI3M C YCTAaHOBJIEHHUEM IMPUYMHHOW CBA3U YBEUbs, HHOTO
MOBPEXKACHUS 310POBbs B (OPMYJIMPOBKE «BOCHHAS TPaBMa»;

n) copaBka BBK nanga  odopmieHus [0OKyMEHTOB Ha  BBIILIATY
e IMHOBPEMEHHOT0 nocobous’.

[Ipy mnosiydeHUH COTPYIHHKOM B CBSA3U C BBIOJHEHHEM CIYKEOHBIX
00s13aHHOCTEN YyBEUbSl WM MHOTO TMOBPEXKJICHHS 310pPOBbs, HCKIIOYAIOIIEH
BO3MOKHOCTh JajbHEUILEro MPOXOKIACHHUS CIIY>KObI, BBIIIATa €AUHOBPEMEHHOTO
nocoOusi MpOU3BOJAUTCS MoOcie mpekpaieHus uMm ciyxosl B YUC. Bompoc o
HEBO3MOXHOCTH JajibHEHIIEro mnpoXoxaeHus ciayxobsl pemaercs BBK B
COOTBETCTBUM C HOPMAaTUBHBIMU TMPABOBBIMM aKTaMH, PETYJIUPYIOIIUMHU
IPaBOOTHOLIEHHMs B cpepe MPOBEICHUS BOCHHO-BpaueOHOM skcnepTussl B YHUC?,

Takum o06pa3oM, MOXHO CKa3aTh, 4YTO TMOPSJOK BO3MEIIEHHUS Bpea
corpyanuky YUC  HopmaTuBHO  yperynupoBaH. JlaHHele  mpaBuia
OCYIIECTBIISIIOTCS B LIEJISIX BO3MEIICHUS BpeJa, IPUYMHEHHOTO coTpyaHuKy YHC
B CBSI3U C BBINIOJIHEHUEM CIIYKEOHBIX 00f3aHHOCTEH. Takxke B JaHHOM IMpUKa3e
perJiaMeHTUPOBAH MOPSAJAOK MOJIa4YM JOKYMEHTOB, CIIUCOK JOKYMEHTOB, KOTOpbIE
MOJAIOTCS B 3aBUCHMOCTH OT BUJA NPUYMHEHHOTO yBEYbs, JUOO CMEpPTU s
paccMOTpeHHsT KOMUCCHEH O Bo3MelleHuH Bpena. I[lo pesynbrataM ciy»KeOHOM
IPOBEPKU BBIHOCUTCS KOMHUCCHEH BBIBOJ O NMPUYMHHOW CBSI3U yBEUbSl, MHOTO
MOBPEXKICHUS 3I0POBbS C BBIMOJHEHHEM CIYKEOHBIX O00S3aHHOCTEH, KOTOPHIE
BBIHOCSITCS ITPU 00CTOSATENBCTBAX, IEPEUHUCICHHBIX B TpuKa3e. B Oonbiieit yactu
npoOjemMbl Bo3MelleHus Bpena corpyaHukam YUWC He BO3HHMKaeT, Tak Kak
JaHHas MpOoLEeaypa yperyJupoBaHa COOTBETCTBYIOIIMM HOPMAaTHBHO-IIPAaBOBBIM
AKTOM, II0 CPaBHEHUIO C BO3MEILICHUEM BpeNa OCYKIEHHOMY, I'l€ OTCYTCTBYET

COOTBETCTBYIOIIHNHN JOKYMEHT, U B OCHOBHOM perysimpyercs Tojbko ['K PO.

! Makcumenko A.B. Bompochl Bo3MellleHHs Bpeja, MPUYMHEHHOro coTpyaHuky YUC /
nox pen. A,B. Makcumenko // [Ipobnemsbl mpaBooXpaHuTenbHOM aesteabHocTH. — 2014, - Ne 2. —
271 c.

2 [Tonomapesa T.JI. O cTagusx NPOU3BOJCTBA BO3MELIEHHUs Bpeia COTPYIHUKY / O] Pej.
T.JI. Tlonomapesa // Bectauk HOxHo-Ypanbsckoro rocyaapctsenHoro yausepcurera. — 2009. -
Ne3.-164c.
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2.2. [IpakTHYecKue BONPOCHI BO3MEIICHUS Bpeaa

[Inoxue ycnoBusi coAep:KaHUs TpakJaaH B CIEACTBEHHBIX H30JATOpPax, B
HCIIPABUTENBHBIX KOJIOHUSX, B U30JISITOPaX BPEMEHHOIO COJICp>KaHMs HE pa3 ObUTU
MPEeAMETOM pa3OUpaTeNbCTB B Pa3HbIX Cydax: OT POCCUMCKUX CYIOB 0OIIeH
ropucnukiuu 10 EBpomneiickoro cyna no mpasam uenoBeka (ECITH).

B koyekuuu rpaxajaHCKUX yCIIEXOB, HA IpuMepe, [lepmckoit rpaxxaaHnckon
najgaThl TOJBKO HEKOTOPBIC M3 JIe O KOMIICHCAIUMSAX MOPAJIBHOTO Bpelia, B TOM
gucie nyrem ooOpaimenuss B ECIIYU, B cBsi3uM C HEHaIekalluMU YCIOBUSIMHU
COJIEp>KaHMsI B CJICJACTBEHHBIX H30JIATOPAX, B HUCIPABUTEIBHBIX KOJIOHUSX, B
U30JISITOPaX BPEMEHHOTO COEPIKAHUS
- 1 nrons 2010 roga ECITY BeIHEC penieHUE MO eIy O KOMIIEHCAIUM MOPaIbHOIO
Bpeaa B pasmepe 9000 eBpo B CBsI3U C cojiepkaHueM B mepuoj ¢ aekadps 2003
rojaa 1o asryct 2004 roma B HEHaJJICKAIIUX YCIOBUSX B M30JATOPE BPEMEHHOTO
conepxxanusi (MBC) B ropoae Komneiick YensOuHckoi 061acTu;

- 28 suBaps 2010 roma B KamuHMHTpagckod o007acTH CyI YIOBJIETBOPHII
tpeboBanusa K. o Bo3memenun emy Bpena B pasmepe 3500 pyOuseit B cBA3U C
cojaepkanneM B 1uioxux yciaoBusx B MBC B mepuon c¢ oktsa6ps 2002 roma 1o
deBpans 2003 rona, ¢ mas mo utoHb 2005 roja ¥ ¢ Mas O UIOHb U C CEHTSIOPSI 10
okTs0ps 2007 TOa;

- 29 mas 2009 rona B Ilepmu BeIHECEHO CyicOHOE PEIICHHE O B3BICKAHUH B TIOJIb3Y
B. B. 3100uHO# kKOoMIeHcamm MopalibHOTO Bpeaa B pasmepe 45 000 pyOreit 3a
HE3aKOHHBIM aJMUHUCTPATUBHBIA apecT U YCIOBHUS COJEpPXKAHHs, KOTOpbIE HE
COOTBETCTBOBAIM B JOJDKHOM Mepe HHU TPeOOBAaHUSM YBAXKECHHS YEIOBEUECKOTO
JIOCTOMHCTBA, HU TPEOOBAHUAM POCCHICKOTO 3aKOHOJATEIbCTRA;

- 25 wutona 2009 roma ECIIY BbiHeC penieHue Mo 1€y O KOMIIEHCAlUH
MopanbHOro Bpena B pazmepe 40 000 eBpo B CBA3U C COACPKAHUEM B yKACAIOIIUX
ycioBusax coaepxkanuss mnox crpaxed B CHU30 B PocroBe-na-JloHy u

HCTIpaBUTEIbHON KoJIoHNH B KoHcTaHTHHOBCKE POCTOBCKOM 001acTH;
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- 25 aBrycta 2009 roga 8 Huxxnem HoBropose ycTosio B KacCallnuOHHOM CyAeOHOM
WHCTaHIUM PEIIEHUE O BO3MEIICHUU MOpPaJbHOrO Bpeaa B. By3blukuHy B CBSI3H C
mioxuMu ycnousiMu coaepxkanus B CU30 B Huxnem Hosropone u Mockse, rae
oH coaepxaicsa B 1998-1999 rr.

TpeboBanue 0 KOMIIEHCAIUU MOpPaJIbHOTO Bpella  TOIJIEKHUT
yIOBJIETBOPEHHUIO, TOJILKO €Clu OylIeT YCTaHOBJICHO, 4YTO WHBIE IIpaBa
OCY>XJIEHHOT'O HapylieHbl. Tak, Hampumep:

Ocyxnennsiii TapacoB oOpatuiics B Cyd C HCKOM O KOMIIGHCAIIMU
MaTepuaIbHOIO U MOPAJILHOTO Bpeaa. TpeOoBaHUS MOTUBUPOBAHBI TEM, YTO HCTEI]
OTOBIBAaET HaKa3zaHWe, Ha3HAuYE€HHOE Mo npuroBopy cyaa, B ®bY MK-9 YOCHUH
Poccun mo PK 1. Ilerpo3zaBoacka. OH ObUT 3TanmupoBaH [JIsl MPOBEICHUS
cinencrBeHubix aeiicteuii B ®BY UK Ne 10/2 YOCUH Poccun mo PK. Ucrerr B
VICKOBOM 3asIBJICHUM YKa3bIBAET, UTO B CBSA3U C TEM, 4TO npu nepesoae B PbY MK
Ne 10/2 YOCHH Poccun no PK ero cratyc ocrancs ocyXACHHBIM, TO Ha HETO
paclpoCTpaHSIOTCS  HOPMBI  MUTAHUS, OTJIMYHBIE OT HOPM, KOTOpbIE
pPacIpOCTPaHSIOTCA JUIsl TOJ03PEBAaEMBbIX U OOBHUHAEMBIX. Tak, €My JIOJKHBI
BBI/IaBaTh J[BAa pa3a B HEACNIO KypUHBIC Silla, eKeqHEeBHas HOopMa Oenoro xieba
JI0JDKHA OBITH OOJIBIIIE HA MOJIOBUHY, TOpUS UMY yBenaudeHa Ha 50%. OnHako, B
nepuon HaxoxaeHus ero B ®BY UK Ne 10/2 YOCUH Poccun mo PK HOpMBI
NUTaHUs OBUIM yMEHbIIeHbI. McTery ykas3plBaeT, 4TO IO HMEIOIIEHCS y HEero
uH(pOpMAIMU CyTOYHAs HOpMa MUIIEBOTO JOBOJIBCTBUS OCYXJICHHBIX BBIIACTCS Ha
CyMMY OIpefeNieHHyI0 pyoOseir. Takum oOpa3zom, cymma MatepuaibHOro yiepoa
COCTaBWJIa pPa3HUIy MEXKJIy TOM CYMMOM IIPOAYKTOB IMTaHUs, KOTOPYK OH
nosyyain (paKkTUYECKH U TOM Ha KOTOPYIO JOJDKEH nmurtathesi. Kpome Toro, ucren
yKa3biBaeT, 4To 3a nepuoj Haxoxaeaus B OBY UK Nel(/2 YOCHH Poccun no
MOHE/ICIbHUKAM M BTOPHUKAM €r0 HE BBIBOJAWIM Ha MPOTYJIKH, YEM NPUYUHUIN
BpEZl €ro 3I0POBBIO, KOTOPBIM BBIPAXAJICA B INIOXOM CaMOYYBCTBHH, IMOHWKECHUU
KU3HEHHOTO TOHYCA, YXYJIIWIOCh €r0 IMCUXUYECKOE cocTosiHue. [lo MHeHuro
WCTLA, YyKa3aHHbIE HApYILIEHUS €ro TPaXJAHCKUX TMpaB MNPUUYUHWIA €My

MOpJIBHBIA Bpea. PaccMoTpeB 1gaHHOE J€J10 B YJIOBJIETBOPEHUHM MCKOBBIX
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TpeOOBaHUN O B3bICKAHMU MAaTE€pUAIILHOTO yilep0a, KOMIEHCAIUU MOPaIbHOTO
Bpe/ia CyZIoM ObLJIO MPUHSITO PEUICHUE B UX YOBICTBOPEHUU OTKA3AaTh.

Tak kak cyaoM He OBUIO yCTaHOBJEHO HAPYIICHHH MpaB OCYKIECHHOTO,
CJIeI0BaTeIbHO, OCHOBAaHUU VIS KOMIICHCAIIUU TaK K€ HE HACTYMHIO, MOATOMY
Cyll TPaBOMEPHO OTKa3ajl B YJOBJIETBOpeHUU TpeOoBanuii. HemoBoIbCTBO
OCYXKJICHHOTO PEXUMHBIMH TPEOOBAHUSIMU €Ie HE CBUIETEIBCTBYET O TOM, UTO
eMy IPUYHHEH Bpe.

Komnencanust MopasibHOTO Bpeaa HOCUT (haKyIbTaTUBHBIN XapakTep. To ecTh
JUIS. KOMIIEHCAIlMU MOPAJbHOTO Bpeaa HEOOXOAUMO HAJWyue WHOTO HapYIICHHS
IPXKIAHCKUX TIPaB, KaK MPaBUIIO, MOPAJIbHBIA BPEJ, MOJJIEKAITUNA KOMIIEHCAIINU
HAXOJIUTCSI B 3aBUCUMOCTH OT HAapYIIEHUS JUYHBIX HEUMYIIECTBEHHBIX OJar
(HanpuMep, JKU3Hb, 310pOBbe). !

Ocyxnennsli leMun oOpatwiicsi B Cyld, yKaszaB, 4YTO IIOCTAHOBJIECHUEM
HavaJlbHUKA KosoHuH-niocenieHuss OKY ONY-2 T'VOCHUH Poccum Ha Hero
HAJOXXEHO JHUCIUIUIMHAPHOE B3BICKAHWE B BHJAEC BOJBOPEHUS B IITpadHON
uzonsatop (nanee IIIM30) Ha 1 cyTku 3a 0TKa3 oT paboThl. BriociaeacTBun qaHHOE
IIOCTAaHOBJICHHE OTMEHEHO KaK HE3aKOHHOE Ha OCHOBAaHWHM ITOCTAHOBIICHHS
npokypopa. Mcrer mpocun B3bICKaTh B €ro IMOJIb3y KOMIICHCAIMIO MOPAJIBHOTO
Bpela B CBS3M C He3akOHHBIM BojBopeHuem B IIIM30 wu mnocaemgyronum
YXYAIICHUEM COCTOSHHS 370poBbs. Cya YCTaHOBWJI, YTO MCTEI[ MMEJ JTUarHo3s
JIOMOQIITHS, eMy 3allpelieHbl TsHKeIble (U3NYeCKUe Harpy3KH, IepeoxXiakacHue.
Taxk >xe ObuTO ycTaHoBIIeHO, 4uro wuctel momemeH B IIIM30 wa 1 cyrku
noctaHoBieHneM HadanbHuKa KII-3 3a TO, 4TO B Karteropmyeckou dopme, 6e3
YBOKUTEIIBHOW MPHUYMHBI OTKa3ajCsi OT CBOEH pabOThl B KauecTBe oOpyOImuKa
Cy4db€B Ha BAaxXTOBOM JI€CO3arOTOBUTEIBHOM YyYacTKEe, TEM CaMbIiM HapyIIWJI
tpeboBanus cT.103 YUK P® u cormacuo ct. 116 YUK P® momycTtun 3mocTHOE

HapymcHUuC yCTaHOBJICHHOI'O IIOPsAAKa OTOBIBAHUS HaKa3aHW:, IIPHU3HaH 3JI0OCTHBIM

! Tappunos D.I1. Kak onpezenuts pasMep KOMIEHCAIMU MOpajibHOro Bpea? / mos pej.
3.1I1. T'aBpuioB // Poccuiickas roctunus. - 2000. - Ne6. — 185 c.



https://rospravosudie.com/law/%D0%A1%D1%82%D0%B0%D1%82%D1%8C%D1%8F_103_%D0%A3%D0%98%D0%9A_%D0%A0%D0%A4

https://rospravosudie.com/law/%D0%A1%D1%82%D0%B0%D1%82%D1%8C%D1%8F_116_%D0%A3%D0%98%D0%9A_%D0%A0%D0%A4
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HapyIIUTEJIeM YCTAaHOBJIEHHOTO TMOpsiAka OTObIBaHUS HakazaHus. CoriiacHo
OOBSCHEHHIO HCTLA OH OTKA3aJCs €XaTh Ha JIECO3arOTOBUTEIBHBIN Y4acTOK, Tak
KaKk y HEro «COpBaHa» CIMHA, €MY PEKOMEHJIOBAH JIETKUW TPy, 3alpeuiCHbI
TsDKENble (U3MYEeCKUe Harpy3ku. BiabickaHue OTOBITO JIEeMUHBIM MOJHOCTHIO.
[Tocne yero oH ObLT BEIHYX/IEH MIPOXOJAUTH KOHCEPBATUBHOE JICUCHUE.

BrilieHa3BaHHOE MTOCTAHOBJIEHUE HA OCHOBAHUU IMOCTAHOBIICHUS POKYpPOpa
OTMEHEHO KaK HE3aKOHHOE€, TMOCKOJbKY HCTEIl MMEJ OrpaHUYEHHs IO TPYAY,
3ampenieH TsoKenbld  Tpyd. OlleHuBass B COBOKYNMHOCTH UM B3aUMOCBS3U
BBILICTIPUBE/ICHHBIE JOKA3aTElIbCTBA CyJ TpHUIIET K BbIBOAY, YTO HCKOBBIC
TpeOoBaHus NoIeKaT yAoBIeTBOpeHut0. Cy MpaBOMEPHO UCXOAMI U3 TOTO, YTO
MOCKOJIbKY HCTEIl CTpajaeT 3a0oieBaHUEM JIOMOANTHs, UMEET OTPAaHUYCHHS IO
TPYy, €My 3amlpeileHbl TKeNble (U3NYECKHe HaArpy3KH, MepeoXJaKIeHue, 4To
yKa3aHO B MEIMIIMHCKOM 3aKJIIOUEHHWH, BMECTE C TeM OH HallpaBjieH Ha paboTry
0OpyOIIIMKOM CY4YbEB, CBSI3AHHYIO C TKENbIMU (U3UYECKUM Harpyskamu 0e3
y4eTa €ro COCTOSIHUS 30POBBS.

Heo0xonumMo oTMETHTH, YTO OCHOBAHHEM KOMIIEHCAIIMM MOPAJIBHOIO Bpeaa
MOCIIYXKUJIO HApYIIEHHUE IIPaB OCYKJAEHHOTO BhIPA3UBIIETOCS B IPUUMHEHUN Bpeaa
3nopoBbio. Ecnmu Obl Bpena 3M0pOBbIO HE TOCHEAOBAIO, TO KOMIICHCAIIMS
MOPAJILHOTO Bpe/ia He TIPEICTABIIIACH Obl BO3MOKHOM. 1

[To nanHBIM pUMEpaM HEOOXOUMO TOBOPUTH O HATHMYHUU KaK OOBEKTHBHBIX,
TaK U CYOBEKTHBHBIX MPHUYMH TaKUX HApYyIMIEHWWA. 3HAUYUTEIHLHOE KOJIWYECTBO
COOOIICHHWI OCY)KJICHHBIX O HapyIIEHWHU TpaBa Ha BEXKIUBOE OOpaIeHHE CO
cTopoHbl mepcoHasia MY u He3akoHHOE MpUMEHEHUE (PU3NYECKON CHIIBl |
CIIELIMATIBHBIX CPEICTB IMOATBEPXKAAET Te3UC O TOM, yTo B WY mnponomxaercs
MMPOTUBOCTOSIHUE OCYXKJICHHBIX M COTPYAHUKOB aJIMHUHHUCTPALMHA, KOTOpPOE
JIOCTATOYHO YacTO COMPOBOXKIAETCS Pa3IMYHOTO poja 3JI0YyNOTPEOICHUSMHU CO

CTOPOHEI ITOCJIICAHUX.

! Toxy6aes 3.C. IlpaBoBoii cTaTyc 4elnoBeka M TPakJaHHMHA KaK OCHOBA HPaBOBOTO

MIOJIOKEHUS OCYXK/ICHHBIX K JnieHuto cBoooxbl / mon pex. 3.C. Toxybaes // 3akoH U Bpems. —
2008. - Ne9. — 124 c.
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YuuteiBasg, 4To 3TOT (PAKTOP BO MHOIOM HOCHUT CYOBEKTHBHBIN XapakTep,
clenyeT  cAelartb  BBIBOJA O  HEOOXOJUMOCTHM  HPHUHATHS  Mep IO
COBEPILIEHCTBOBAHMIO KaJPOBOM U BOCIUTATENBHOU PAOOTHI.

Kakux-nmubo npensiTcTBUM 1JI YyCTpAHEHUS HAPYIICHUU MPaB OCYKJICHHBIX
Ha HampaBlieHHE TMPEJIOKECHUHM, 3asBieHUd U kamod HeT. Oprassl,
OCYLIECTBIIIIOUIMNA BEIOMCTBEHHBIA KOHTPOJIb M OpraHbl MPOKYpaTypbl AOJIKHBI,
UCIOJIb30BaTh CBOM MOJIHOMOYHS, I0OMBATHCS CTPOTOro COOMI0ACHUS TPEOOBAHMIMA
3aKOHA COTpyAHMKaMu aamuHucTpauuu MY. Takxke HE0OXOIUMO OTMETUTb, YTO
aamuHucTpauus Y nenaanexamum oOpa3zoM UHPOPMUPYET OCYKIEHHBIX O TEX
WIM MHBIX IMpaBax, OHU Oojee 00ECIOKOECHbI TaK Ha3bIBAEMON «UEIOBEYECKOM»
COCTaBIIAIONICH MPAaBOOTHOUICHUH BO3HUKAIOMIMX B IIpoliecce OTObIBAHUS
HaKa3aHHUs.

Takum oOpa3zoM, MOKHO clieJlaTh BBIBOJ, O TOM, YTO BO3HMKAET MpodiieMa He
YPETYJIUPOBAHHOCTH  BO3MEILICHUE MATEPUAIBHOTO M  MOPAJIBHOTO  Bpela
OCYXJICHHOMY B IOJIHOM Mepe. Tak e, CTOUT OTMETUTh, YTO YJIOBJIETBOPEHUIO
NoJJIeKAT JIMIIb T€ TpeOOBaHUS O KOMIIEHCAIIMM BpeAa, KOTOpBIE SIBISIOTCS
HapylIeHHbIMH (TIPU TOATBEpXKIAeHUU (pakTa wxX HapymieHus). Ha ceromusurHuit
JIEHb BUJIHA HEOOXOJMMOCTH MPUHATHS CEPHE3HBIX MEp MO COBEPIIEHCTBOBAHUIO
KaJpOBOM M BOCHHUTATENbHON paboThl cpenu coTpyanukoB YUC. JlaHHbIe MephI
MOTYT OBITh BBHIPAXCHBI B TOBBIIIICHUE YPOBHS MX MPABOCO3HAHUSA U CO3JIAHUS C
MOCIEAYIOIIMM  YTBEPKICHUEM HOPM  HANpPaBICHHBIX HA  JIESITEIBHOCTD
corpynaukoB YUC. [Tomumo 3T0r0, HEOOXOIUMO MPOBOAUTH 00JIEE THIATEIHHYIO

MOATOTOBKY COTPYAHUKOB 7151 paboThl B YHUC.
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SAKVIIOYEHUE

Ha ocHoBaHuM BBIBOJIOB U3 naparpad)oB AaHHOW KypcoBOW paOOThl, Bpes -
ATO IOpUINYECKUN (PaKT, KOTOPHINA HAPSIAY C APYTUMU HEOOXOAUMBIMU YCIOBUSIMU
BO3HUKHOBEHHUSI TPaXIaHCKOW OTBETCTBEHHOCTH, TOPOXKIAET 00513aTE€IbCTBO
BO3MECTUTh Bpell. Takke B IIMPOKOM CMBICIE, Bpell MOXKET OBbITh MPUUYUHEH
roCyJapCTBY, UMYILECTBY, JUYHOCTH. OHAKO 3TO HE BCE, KTO MOXKET MOCTPAIaTh
B pe3yibTaTe NpUUYMHEHUs Bpeaa. B Gonee y3koM cMbICiie UMEIOTCS BBUIY TaK Ke
OOIIIECTBEHHBIE M PEJIUTHO3HbIE OOBEAMHEHUS, OpraHu3alluu, MPEANpUsiTUs. 1o
€CTh 00ILECTBO B LIEJIOM MOKET MPEeTepIeBaTh HEraTUBHOE BO3JEHCTBUE, a TaK XKe
OT/ACJNbHBIE HWHCTUTYThl TPa)XKJAaHCKOTO TpaBa. MHOIroacneKTHOCTh TaKOM
KaTeropum Kak Bpel, oOycllaBIuMBaeT €€ HEeAOCTaTOUHYI0 pa3paboTaHHOCTh,
NO3TOMY YacTO BOIPOC O MOHMMAaHHMM CYIIHOCTU Bpeaa octaércs cnopHbiM. Ho,
€CJIM BpEl YK€ NPUYMHEH, TO OH MOJICKUT BO3MEILICHUIO, 3TO TapaHTHPYETCA
3aKOHOM, TO €CTh B O3TOM BBIpAXaeTCs OXpaHHUTENbHAs (YHKIMS JaHHOTO
MHCTUTYTA IPAKIaHCKOTO MIpaBa.

VYcunenne couManbHOW W MPABOBOW 3allUThI, 3aLIUThl JKU3HU, 310POBBS,
yectu cotpyaHuka YUC co3mact yBepeHHOCTh B TOCY/IapCTBEHHON MOAAEPKKE U
COLIMAJILHON 3HAYUMOCTH 3TOoU mpodeccuu. OcoOeHHOCTH NpodhecCHOHATBHOM
NESTENbHOCTH  TPEIBSBISIOT  BBICOKME  TpeOOBaHUS K  JUYHOCTH |
npodeccruoHaIbHBIM KadecTBaM coTpynHukoB YHUC, oco3HarOmmx rpakaaHCKHMA
CMBICII M COLIMAJIbHYIO 3HAYMMOCTBh CBOEU AeATenbHOCTU. HemoctaTouHO 4veTkas
periiaMeHTanus MpaBoBoro craryca corpyaauko Y MC, ux nmpaB u 00s3aHHOCTEH,
MIPaBOBOM M COLMAJIBHOW 3al[MIICHHOCTH HEPEAKO IPUBOAUT K YIIEMIICHUIO
WHTEPECOB COTPYAHUKOB M, KaK CJIEICTBHE, CHUKEHHUIO KadyecTBa CIy>KObI. UTOOBI
HE JIONYCTUTh OTTOKa KaapoB U3 YUC, Hy’KHa KOPpEKTUPOBKA MIPAaBOBOrO CTaTyca
corpynaukoB YUC. Henb3st 3a0b1BaTh, 9TO0 OCHOBHBIM pecypcom YUC sBistoTcs
€€ COTPYIHHUKH, MO3TOMY MPEIOCTABICHUE MM HAJCKHBIX IPABOBBIX T'aPAHTHUU,

3aluTa 3aKOHHBIX HMHTCPCCOB, COBCPIICHCTBOBAHUC HOpMaTHBHO-HpaBOBOﬁ 0asbl
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U MEXaHU3Ma HUX CIIYXKEOHOH NesITeIbHOCTH OyAeT CIOCOOCTBOBAThH PEIICHUIO
KOMILJIEKCA 3a7a4, TOCTABJICHHBIX NIEPE]] OPraHU3alHCH.

[Topssnok  Bo3memieHuss Bpena  cotpyaHuky YHWC  HOpMAaTUBHO
yperyJupoBaH. JlaHHbIE NpaBUila OCYIIECTBIISIOTCA B LEJISIX BO3MEIICHUS BPEAa,
MPUYUHEHHOTO CcOTpyAHUKY YHWC B CBSI3M C BBINOJHEHHEM CIYKEOHBIX
ob0s3aHHOCTed. Takke B JaHHOM MpHKa3e PErIaMEHTUPOBAH MOPSIOK IMOJIauu
JOKYMEHTOB, CIIMCOK IOKYMEHTOB, KOTOPbIE€ MOJIAIOTCS B 3aBUCMMOCTH OT BHUJA
NPUYUHEHHOTO YBEUYbs, JIMOO CMEpPTH JJIsi PACCMOTPEHHS KOMHCCHUEH O
Bo3MelleHun Bpena. I[lo pesynabrataM Ciy:kKeOHOW MPOBEPKH BBIHOCUTCS
KOMHUCCHUEH BBIBOJ O MPUUYUHHOW CBSI3U YBE€Ubs, NHOTO MOBPEKIACHUS 30POBBS C
BBITIOJITHEHUEM  CIYKEOHBIX  O00S3aHHOCTEH, KOTOpbIE  BBIHOCATCS  IIPHU
00CTOSITENILCTBAX, MEPEUYHCICHHBIX B MpuKa3ze. B Oomnbliedl yacTu mpoOaeMbl
BO3MelleHua Bpena coTpyaHnukaM YHWMC He BO3HUKAaeT, Tak Kak JaHHas
npoueaypa yperyjaupoBaHa COOTBETCTBYIOIIMM HOPMAaTUBHO-IIPABOBBIM aKTOM,
[I0 CPaBHEHUIO C BO3MEILIEHUEM Bpela OCYXKICHHOMY, TAE€ OTCYTCTBYET

COOTBETCTBYIOIINU JOKYMEHT, U B OCHOBHOM perysmpyercs Tojibko 'K PO.
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BBEJIEHUE

Oco0y10 BaXHOCTh B YCUJIEHUU OOPHOBI C MPECTYMHOCTHIO UMEET YMEJO0e
WCIIOJIb30BaHUE CJEACTBEHHBIX AehCcTBHU. VX cBOeBpeMeHHOE W 0OOCHOBaHHOE
MPUMEHEHUE B YTrOJOBHOM CYJOMNPOU3BOJICTBE CIIOCOOCTBYET PACKPBITHIO
KaXJIOT0 TMPECTYIUICHUs, 00€CTIeUMBAET HEOTBPATUMOCTh OTBETCTBEHHOCTHU JIMIIL,
coBepmMBIIUX mnpectyrienue. [loBeiieHne 3()QPEKTUBHOCTH CIIEACTBEHHBIX
JNEUCTBUM BBICTYNMAET KakK OJHO U3 Haubojee pe3yJbTaTUBHBIX CPEACTB
uHTEeHCUPUKAIUU 00PHOBI C MPeCcTyMHOCTHI0. C OHOM CTOPOHBI, UX MPUMEHEHUE
CYILIECTBEHHO OTPAaHUYMBAIOT TpaBa M 3aKOHHBIE WHTEPECHl JIMYHOCTU, HO C
JPYTO¥ CTOPOHBI 0€3 WX MPUMEHEHHUsI B Psijie CIydaeB OCYIIECTBICHUE YTOJOBHO-
IpOoLECCyalbHON JeSTEIbHOCTA HEBO3ZMOKHO.
[Tpu mpou3BOJICTBE CIAEACTBUS MBI CTAIKUBAEMCS CO CII€JCTBEHHBIMU JICHCTBUSAMM,
CYyTh KOTOPBIX 3aKJIFOYACTCS B MOJYUYEHUH JOKA3aTCIbCTB, (PAKTUUECKUX JTaHHBIX,
CBEJICHUSX 00 OOCTOSITENBCTBAX, IMOJUICKANIUX JTOKA3BIBAHUIO IO YTOJOBHOMY
7eny, B o0mieM BhICTynaeT 3Q(GEeKTUBHBIM MIPUEMOM pPACCIIeIOBaHUS, HOCUT SIPKO
BBIPQKEHHBIN  NPUHYAUTENbHBIA  XapakTep W OrPaHUYMBAET  TaKHe
KOHCTHUTYIIMOHHBIE TpaBa TpaXJaH, Kak TpaBO Ha YaCTHYI >KU3Hb,
HENPUKOCHOBEHHOCTh Kuiuina. [loaToMy cTporoe ciemoBaHue HOpMaM 3aKOHA
IpU TIPOM3BOJCTBE OOBICKA OOECIIEUMBACT, C OJHOM CTOPOHBI 3(P(PEKTUBHOCTH
ATOTO CJIEICTBEHHOrO JCHCTBUS, a C JPYroi COOJIOJEHHE TapaHTUPOBAHHBIX
Koncturynueii Poccuiickoii ®enepauuu mpaB U CBOOOJ JIUII, © BOBICYECHHBIX B
VTOJIOBHBIA TMPOIECC, M JIOMyCTUMOCTh COOUPAEMBIX IO YrOJOBHOMY JEIy
JoKa3aTenbCTB. Peanuzanus 3Tux TpeOOBaHMIA, B KOHEYHOM CYETE, COOTBETCTBYET
LEJISIM Tpoliecca U Ha3HAYEHUIO YTOJIOBHOTO Cyonpou3BoicTBa. OOBICK U BhIEMKA
ATO JBa CJIEJICTBEHHBIX JICMCTBUSA, KOTOPbIE HEPA3PBIBHO CBS3aHBI IPYT C APYTrOM U
BAXXHOCTh O0OOMX B IPOILIECCE MOIYUYEHHUs J0Ka3aTelbCTB Heocnopuma. OObEeKTOM

HCCICOAOBAaHUA B HaCTOﬂHleﬁ pa60Te BBICTYITIAKOT 06HI€CTBGHHI)IG OTHOIICHHA B

! "Koncruryuus Poccuiickoi @enepanun” (MpHHATa BCEHAPOAHBIM roaocoandeM 12.12.1993) (¢ yuerom
TIOITPaBOK, BHeCeHHBIX 3akoHamu P® o monpaBkax k Koncrurynuu PO ot 30.12.2008 N 6-®K3, ot 30.12.2008 N
7-®OK3, or 05.02.2014 N 2-OK3, ot 21.07.2014 N 11-®K3)





cepe IpoBeeHUs TAKUX CIIEICTBEHHBIX JAEHCTBUM, KaK OOBICK M BBIEMKA.
[Ipenmer OynyT ABIATBCS  YrOJOBHO-IIPOLECCYalbHbIE HOPMBI 00
OCHOBaHHUAX, NOPAJIKE MPOBEACHUS, (PUKCALIMH PE3YTIbTATOB OOBICKA U BBIEMKHU.
Henpto palOoThl SBIASETCA U3YYEHHE OOMMX TMOJOXKEHUM, TMOPAIOK
MPOBEJICHUS, BHUJIbI OOBICKA M BBIEMKH, HMX COOTHOUICHHWE M 3HAYEHHE HUX
pe3yNbTaTOB, a TakKe OCOOCHHOCTH IPOM3BOACTBA OOBICKA U BBIEMKH B
UCIIPABUTENBHBIX YUPEIKICHUAX.
Hcxons w3 uenu wuccineqoBaHUs, HEOOXOIUMO TMOCTaBUTH CIEAYIOLIUE
3aJ1auu:
1) paccMOTpeTh TMOHSATHE W 3HAYEHHE OOBICKA M BBHIEMKH B COBPEMEHHOM

YTOJIOBHOM IPOLECCE, UX MECTO CPEAU CIIEACTBEHHBIX ICHCTBUM;

2) paccMOTpPETh OCHOBAaHHS U TOPSJIOK MPOU3BOACTBA OOBICKA, YKa3aTh €ro
BU/IBI,

)] paccMOTpeTh OCHOBAHMSI M MOPSAOK MPOU3BOJICTBA BHIEMKH;

4) U3YYUTh COOTHOIIEHHE OOBICKA M BBIEMKH B POCCHUHUCKOM

YTrOJIOBHOM MPOLIECCE;
5 BBISIBUTH ~ OCOOEGHHOCTH  TMPOM3BOJCTBA OOBICKA U  BBHIEMKH B
UCIIPABUTEIIbHBIX YUPEKICHUSX.

HopmatuBHOit ocHoBOM  sBisercst  Konctutymus P®,  YromnosHo-
nmpoueccyaibHbli  KoJiekC P®, VYronoBHO-UCIIOTHUTEIBHBIN  KOJIEKC PO,
VYronosHeiii koaekc, PenepanbHblii 3akoH «O coaep:KaHUM TOJ CTPAXKEH, JUIL
MO/I03PEBAEMbBIX M OOBHHSIEMBIX B COBEPIICHUH NpeCTyIUIeHHI», 3akoH PD «O06
YUPEXKIAECHUSI U OpraHax UCIOJHAIOIINE YTOJIOBHBIE HAKA3aHUS B BUJAC JIMILICHUS
CBOOOZBI» W P APYTHMX HOPMATHUBHO- TMPABOBBIX AaKTOB. TE€OpPETHYECKOU W
METOJI0JIOTUYECKO OCHOBOM HMCCJIE0OBaHUSA B KYpCOBOM padOTe SIBUIHUCH TPY/IbI
Takux yueHbix kak: P. JI. Axmenmun, B.b. bynatoB, A.M. bapanos, WN.JI.
bennsaxos, A.T. Banees, A.Il. PerkakoB u ap.

JIns ucciegoBaHUs U aHAllM3a BOMPOCOB PpaOOThl MCHOJB30BAJIUCh TaKUE
METOJbl HAYYHOTO HCCIEIOBaHMUS Kak: (HOpPMabHO-TOTUYECKUH, CHUCTEMHO-

CTPYKTYPHBIN, CPABHUTEIILHO-ITPABOBOM U JIPyTHE.





CrpykTypa KypcoBOil paOOThI MpeCTaBieHa U3 BBEACHUS, JBYX IJ1aB, OJHA
U3 OJIHa U3 KOTOPBIX UMEET Tpu maparpada, 3aKJIIOUEeHUs, CIIMCKAa UCIIOIb3YEeMbIX

HUCTOYHHKOB.





T'JIABA 1. OBBICK U BBIEMKA B CUCTEME CJIEJICTBEHHBIX
JNEVICTBUM

1.1006masi xapaKkTepuCcTHKA 00bICKA M BbIEMKH KAK CJIeICTBEHHbIX
JAeHCTBUH

[lonsiTHE «CNENCTBEHHBIE NEWCTBUS», MHOTOKPAaTHO BCTpedarouieecs B
YT0510BHO IpoLeccyanbHoM Kojekce Poccurickon denepanuu, He IPUBEIEHO U HE
OOBSICHEHO B YHUCJE OCHOBHBIX IOHATHH, MEPEYUCICHHBIX B CT. 5. OjHaxo,
CJIEJCTBEHHBIMHU JICHUCTBUSIMU CJEAYET CUMTATh MPOU3BOJMMBIE CIIEIOBATEIEM
WIM OpPraHoM JO3HaHHUs (JO3HABAaTEJIEM) YIOJIOBHO-TIPOLIECCYATIbHbBIE AEHCTBHUS
MO3HABATEIBLHOTO XapakTepa, HalpaBIeHHbIE HAa COOUMpaHUE U MPOBEPKY
JIOKa3aTENbCTB. !

OpHuMU U3 MpoleccyanbHbIX EeUCTBUM, HANPABIECHHBIX HA OOHApYKEHUE
cinenoB mpectryrmeHus wim coop umHbpopmanuu, YIIK P® HazpiBaer 00BICK U
BbIeMKy. Takoe CleICTBEHHOE JCHCTBME KaK OOBICK SBJSETCS OJHUM U3
HauboJee CIOXKHBIX MEPONPUATHN, OCYIIECTBISIEMBIX CIIEJCTBEHHBIMU OpraHaMu
B XOJI€ paccieoBaHMs MPECTYIUICHUM, TaK KaKk OT Pe3ylIbTaTOB OOBICKA 3aBUCUT
dbopMupoBaHuE JOKA3aTSILCTBEHHOM 0a3bl M TAIbHEUIIINIA X0 pacCiieI0BaHUS.

OOBICK — CJIEICTBEHHOE JICHCTBHE, 3aKITIOYAIOIICeCs] B MPUHYIUTEIBHOM
oOCNIeIOBaHUM JIMII, TIOMEUIEHUN WU WHBIX MECT, C LEJIbI0 OOHAPYXKEHUS H
U3BATHSL OpPYAUM NPECTYIUICHUS, NPEAMETOB W  LEHHOCTEH, HAXUTBIX
MPECTYIHBIM IIYTEM, NPEAMETOB U JJOKYMEHTOB, KOTOPBIE MOTYT UMETh 3HAUYCHUE
JUISL J1e7la, OTBICKAHWsSI TPYIOB WJIM JIWII, TMOJ03PEBAEMBIX WM OOBHUHSEMBIX B

COBEpILIECHUH TIPECTYIICHUS. >

1Boxbes B. II. u ap.. YronoBHblil mpolecc: YUeOHUK il CTYJEHTOB BY30B, OOYYAIOIIMXCS 110 CHELUAILHOCTH

«¥Opucnpynennus» / [lox pen. B. I1. boxseBa. 3-e u3z., uctp. u gom. - M.: Crapk. 704 ¢.334, 2017.

2 baes 0.41., Conomos [I.A. [Tpon3BoAcTBO ciieICTBEHHBIX neiicTBril. Kpumunamuctuaeckuit anamms YIIK Poccun,

MpPAaKTUKA, pCKOMEHAAIINN





OcHoBaHueM [JIsi MPOMU3BOJACTBA OOBICKA MOXKET CIYXUTh COBOKYITHOCTb
JI0Ka3aTeNbCTB U (PAKTUUECKUX JAaHHBIX, MOJYYCHHBIX U3 OTMIEPATUBHO PO3BICKHBIX
MCTOYHUKOB. YYACTHUKM YIOJOBHOTO CYJIONPOMU3BOJCTBA, HMEIOLIUE IPABO
MPOU3BOJIUTH BCE BHUJBI OOBICKA -3TO JI03HABATENb, OPraH JI03HAHUA (B MOPAJIKE
MIPOBEJICHUS HEOTIOXXHBIX WU OOBIYHBIX CJICICTBEHHBIX JEUCTBUU IO Jeiam,
MOJICJIEICTBEHHBIM OpPTaHy JO3HAHU), ClIeJ0BaTelb, TPOKYPOP.

OOBICK TPOU3BOJUTCA HAa OCHOBAaHUU IOCTAHOBJICHUS ClieJJoBaTelNs, 3a
HCKITIOYEHHEM 00bICKa B skuumie.

OOBICK B JKUJTUIIIE TPOBOJUTCS HA OCHOBAHUH CYJIEOHOTO PEIICHHUS], TOJIBKO
B CiyyasX, HE TEpISIINX OTIaraTelbCcTBa, OOBICK B JKWJIMIIE MOXET OBITh
npousBeieH 0e3 MOJydyeHus: CyAeOHOro peuieHus, HO Ha OCHOBaHUU
MOCTAHOBJICHUSI CIIEZIOBATENsl, C TOCIEAYIONIMM YBEJOMIICHUEM CYIbH U
IPOKYpopa O MPOU3BEEHHOM O0bICKE B TeueHue 24 4., B COOTBETCTBUHU C Y. 5 CT.
165 VIIK.
K cnywasiM, He TeprsiliMM OTJAraTeiabCTBa, OTHOCATCS crlenyromue: 1) korma
(akTUYeCKHe OCHOBAaHUS K IPOU3BOJCTBY OOBICKA BO3HUKIM BHE3AIHO MIPH
MPOU3BOJICTBE JIPYTMX CJICACTBEHHBIX JEUCTBUM (HAmpuMep, MpU BBIEMKE); 2)
KOT/1a HEOTJIOKHOCTh OOBICKA TUKTYETCS 0OCTAaHOBKOM TOJIBKO UYTO COBEPIIEHHOTO
NPECTYIUICHUS; 3) IPHU NMPECEYCHUU AalbHEUIIEH NpecTynmHON NesATEIbHOCTH WU
3a7iepKaHUM TIPECTYNHUKA; 4) Korja NOCTYNUIM CBeAeHUs (B TOM YHUCIE H
MOJIYYCHHBIE ONEPATUBHBIM MyTeM) 00 YIrpo3e YHUUTOKEHUS O0OHEKTOB, MMEIOIINX
3HaYeHUe JUIs Jeia; 5) UMEIOTCS JOCTAaTOYHbIE OCHOBAaHWS MojlaraTh, 4TO JIUIO,
HaxoJsleecss B MOMEUIEHUHA WM MHOM MECTE, B KOTOPOM MPOU3BOMASTCS KaKUe
mubo CIeACTBEHHbIE JEHCTBHA. > 3aKOHHOCTh M OOOCHOBAHHOCTh OOBICKA
OLICHUBAIOTCS MCXOAS W3 HalM4Yusi OCHOBAaHUM HAa MOMEHT NMPUHATHS PELICHUS, U
HE JIOJDKHBI 3aBUCETh OT €ro pe3ynbratoB. Ecnu y ciemoBatesns ObUIM OCHOBaHUS

U BXOXKACHUS B JKWJIHWILE WM JPYyroe IMOMEIICHHWE B LEMIX HPOMU3BOJCTBA

! «VYronosHo-nponeccyansHblii koneke Poceuiickoii ®enepamum» ot 18.12.2001 N 174-D3 (pen. ot 12.11.2018).

2 TIpuxka3s Cnencreennoro komurera PO or 15.01.2011 Ne 2 «O6 opraHu3aiuy NpeBapUTENBHOTO PACCIET0BAHMS
B CnectBeHHOM KomuteTe Poccutickoit Demepariumy.
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oObICKa, TO HENb3s MOCTABUThH €My BHHY TOT (DaKT, YTO HHUYEro HE OBLIO
OOHapy’>X€HO M HU3bIATO, JHUOO JIMLA COBEpUIMBIIEE MPECTYIUIEHUE, WIH HUX
POJCTBEHHUKHU U OJM3KUE MOTJIM YHUUYTOXXUTh WM MEPEHECTU UCKOMBIE OOBEKTHI
B Jpyroe Mecto. B mocTaHOBiIeHUM cleoBarens WM CYIbU TNPUBOIATCS
CBEJICHMSI, U3 KOTOPBIX BBITEKAET HEOOXOIUMOCTH MPOU3BOJCTBA CJIEIACTBEHHOIO
JNEUCTBUA .

3aKoHO/ATENIb HCUEPIBIBAIOIIE HE OMNpEeNseT Kpyr JIMIl Yy KOTOPBIX
npou3BOAUTCS OObICK. MU MOTYT OBITH MOJ03peBaeMbie, OOBUHSIEMbIC M WHBIC
YYaCTHUKH  YTOJOBHOTO  cynompou3BojcTtBa. Ilpu  oObicke  00s3aTelIbHO
OPUCYTCTBUE JIBYX TMIOHATHIX OOJIbIIIE MX KOJMYECTBO HEOOXOAUMO, €Cu
MOMCKOBBIC JICUCTBHUSI OCYIIECTBISIOT HECKOJBKO Clie/oBaTeNiell B pa3HbIX MECTax
HAa OJHOM OOBEKTE a TaK K€ IMOMEIICHUE WM JKUJUIIE C OOJIBIIUM YHUCIOM
KOMHaT.
[Ipu oObIcKe MOMKHO OBITH O00ECIEeYeHO NPUCYTCTBUE JIHIA, B IMOMEIICHUU
KOTOPOTO OH TMPOBOAMTCS, WJIM KOTo-TMOO W3 COBEPUICHHOJETHUX YIJIEHOB €Tro
ceMbu. Takke MOMKET NPHUCYTCTBOBATH 3AIUTHUK TOTO JIMIA, B MOMEIICHUH
KOTOPOTO TPOM3BOAUTCS OOBICK, MNpuyYeM O0€3 CHEIUAIbHOTO pPa3pelIeHUs
cnenoBatens. [lo pemennio cyza, crienuaibHO OrOBAPUBAOIIEMY HEBO3MOKHOCTD
obecricyeHUs] MPUCYTCTBUSI TIPU OOBICKE MPOXKUBAIOIIMX B KUIHUIIE JIHI], 0OBICK
MOXKET TPOU3BOJUTHCA TPU YYaCTUM WHBIX JIAI, MPUHSABIIUX Ha ceos
0053aTENBCTBO MO COXPAHHOCTH JKWIMINA M HAXOMSIIErocs B HEM HMYIIECTBA
(Hanmpumep, MPEeACTaBUTENS JKWIMIIHO-PKCIUTYaTallHOHHOW OpraHu3allud WU
anBokara). OObICKH B MOMEIICHUSAX, 3aHUMAEMbIX OpraHU3alusIMU, TPOU3BOIATCS
B MPHUCYTCTBUM IPEACTABUTENECN aAMUHUCTpanuu. B coorBercTBUM C 4.5 CT. 82
VIIK P® no Hawano cienoBareib JOJDKEH MNPEASIOKUTh JOOPOBOJBHO BbIAATH
MOJIEKAIEE UZBATHIO IPEMETHI, JOKYMEHTHI U IEGHHOCTH, KOTOPBIE MOTYT UMETh
3HAQYEHWE [Ji1 YrojoBHOTrO jena. Ecnau oHM BbIaHbl JOOPOBOJIBHO H  HET
OCHOBaHUM OMNACaTbCSl COKPBITHS YAaCTH MPEAMETOB, MUMEIOIIMX 3HAYCHHUE MJIs
YTOJIOBHOT'O Ji€Jia TO CJeJ0BaTesib BIPABE HE MPOU3BOAUTH OOBICK XOTS 3TO HE

BCCraa MOKET OBITH OIIpaBAaHO, b0 TMOMHMO HWCKOMBIX U BbIJaHHBIX
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I0OPOBOJILHO BBIIAaHHBIX TMPEAMETOB B KBAPTHUPE MOTYT HAXOJUTHCS OOBEKTHI
UMEIONINE OTHOIICHWE K KakoMy JHu0O0 W3BECTHOMY MOMEHTY JIesSHUS,
3alpelieHHOMY YTOJIOBHBIM 3aKOHOM, @ TaK e MPEeIMEThl U JOKYMEHTHI HU3bIThIC
u3 o0oporTa.

[Ipou3BoaACTBO 00BICKA 0OECHIEYMBAETCS TOCYIAPCTBEHHBIM MPUHYKICHUEM
OeCTIPEnsITCTBEHHO BXOAWTH B TMOJICKAIIHE OOCIICJOBAHUIO TIOMEIICHHS, B TOM
qrclie MPUHYIUTEIBPHO BCKPHIBATh 3alOpPhl KaK MPHU BXOJE B MOMEIICHUE, TaK U B
Tr00ble XpaHWIWIA WM OOBEKTHI, HAXOJsIIHecs BHYyTpu Hero. CremoBaTelnb
BIIPABE 3alPETUTH JIMIIAM, MIPUCYTCTBYIOIIUM B MECTE, I/Ie IPOU3BOJAUTCS OOBICK,
MOKHJIaTh €ro, a Takke OoOmaThCs APYr C JIPYroM WM HWHBIMU JIMIIAMH [0
OKOHYaHUS OOBICKA.

N3bsiThIC TIPEIMETHI, TOKYMEHTHI U IICHHOCTH MPEIBSABISIOTCS MOHATHIM U
APYyTUM JIMIaM, TPUCYTCTBYIOIIUM IPH OOBICKE; B CIy4ae HEOOXOIUMOCTH OHH
YIIaKOBBIBAIOTCS W OICYATHIBAIOTCS Ha MeECTe OOBICKA, YTO YIOCTOBEPSETCS
TOJITUCSMU YKa3aHHBIX JIUI.

[Ipu mpowmsBojCTBE OOBICKA COCTABISIETCS TPOTOKONI B COOTBETCTBHH C
OOIIMMHU TPeOOBAaHMAMH, IPETyCMOTPEHHBIMU cT. 166, 167 YIIK PO !. B
IPOTOKOJIE JODKHO OBITh YKa3aHO, B KAKOM MECTE W IPH KaKUX 00CTOSTEIbCTBAaX
ObuTH OOHApY)XEHBI MPEAMEThI, JAOKYMEHTHl W IIEHHOCTH, BBIIAHBI M OHH
TO0OPOBOJIEHO WJIM M3BATHI MPUHYAUTEIBHO. Bce m3biMaeMble OOBEKTHI JOJKHBI
ObITh MepeuHcleHbl € TOYHBIM YyKa3aHMEM HX KOJIWYECTBA, MEphl,  Beca,
VH/IMBUIyaJIbHBIX NMPU3HAKOB U MO0 BO3MOXKHOCTU cTOMMOCTH. Eciu B Xxozne oObicka
OBLITM TIPENNPUHSATHI MOMBITKA YHUYTOXUTh WIH CHPATATH MOJICKAIINE U3BATUIO
IpeIMeThl, JOKYMEHTbl WM LEHHOCTH, TO 00 3TOM B MPOTOKOJE JelaeTcs
COOTBETCTBYIOIIAS 3alUCh M YKa3bIBAIOTCS IPUHATHIEC MEPHI.

Ecnu mpu oObIcke OT JMIl, B HEM Y4YacTBYIOUIMX, B TOM YHCJE OT 3alllUTHUKA,

INOCTYILAT 3asdBJICHHUA MWK 3aMCYaHHA I10 II0OBOAY €I0 IIPOBCIACHHUSA, TO OHH B

! «Yronoro-nporueccyanbHblii kogeke Poccuiickoit ®eneparmmn» ot 18.12.2001 N 174-®3 (pen. or 12.11.2018).
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00S3aTEILHOM TIOPSAIKE MOJJIEKAT 3aHECEHHIO B IIPOTOKOI 00bICKa.

Konust mporokona BpydaeTrcs JUIy, B TOMEIIEHUH KOTOPOro ObLI
Mpou3BeAeH OOBICK, JIMOO COBEPIIEHHOJIETHEMY 4WIEHY €ero ceMbu. Ecinum oObIcK
MPOU3BOJMJIICSA B MOMEIIEHUU OPraHMU3alid, TO KOIUS MPOTOKOJAa BPYy4YaeTcs MOJ
pPacnuCKy MPEeACTABUTENI0 aIMUHUCTPAIIMM COOTBETCTBYIOIIEH OpraHu3aluu, B
cootBeTcTBUH C 1. 15 cT. 182 VIIK PO.

BrieMka -3TO clleICTBEHHOE JEMCTBHE, 3aKIIOYalolleecs B M3BATHU Y

OTPEJICTICHHOI0 JIMIIA PEJIMETOB U JOKYMEHTOB, UMEIOIIUX 3HAYEHHUE JUIs Jena,
KOT/Ia TOYHO YCTaHOBJIEHO, Y KOTO U TJI€ OHH HAXOMIATCA.
YYacTHUKU YTOJIOBHOTO CYOIPOU3BOACTBA, MMEIOUIUE MPABO MPOU3BOJIUTH BCE
BUJbl BBIEMKH, -3TO JO3HAaBaTelb, OpraH JO3HAaHUSA (B TOPAJKE MPOBEICHUS
HEOTJIOKHBIX ~ HWJIM  OOBIYHBIX  CINEACTBEHHBIX  JIEUCTBUA MO  JieJam,
MOJICTIEACTBEHHBIX OpraHy JO3HAHUS), CIEeI0BATENb, IPOKYPOP, CY/I.

CyliecTByIOT CIENYIOIKNE BUIbI BBIEMKHU: 1) MpEeIMETOB WIH TOKYMEHTOB
(oObIuHAsE BhIEMKA); 2) B KWJIHUIIE; 3) MPEAMETOB M JOKYMEHTOB, COJEPKAIIUX
TOCYJITapCTBEHHYIO WJIM WHYIO OXpaHsieMylo (eaepalibHbIM 3aKOHOM TaiHy; 4)
MIOYTOBO-TEErPpaHBIX OTIPABICHUH; 5) y JIHII, MOJB3YIOIIMXCS TUTIJIOMATHYECKON
HEMIPUKOCHOBEHHOCTHIO; 0) TOKYMEHTOB, COACPIKAIINX MHPOPMAIINIO O BKIaAaX U
cyeTax rpaXkJaH B 0aHKaX U MHBIX KPEIUTHEIX OPraHU3alUsIX. >
@aKTUUYECKUM OCHOBAHUEM BBIEMKH SIBISIETCA HAJIMYHUE JI0KA3aTEIbCTB O
KOHKPETHO ONPENEJIEHHBIX MpeaMeTax WiIM JOKYMEHTaX, HaXOIAIIUXCS Yy
OIPEEIICHHOIO JINLA (JIUL) WIK B OIPENEICHHOM MECTE, MMEIOIINX 3HAUCHUE IS
Jena v noanexamux BeleMKe. OCHOBaHHMEM Ul NMPOBEACHUS BBIEMKH MOTYT
CIIY’)KUTb JIaHHBIE, ITOJYYEHHBIE HE TOJBKO YIOJOBHO-IPOLECCYAIbHBIM IIyTEM, HO
U B XOJI€ ONEPATHBHO-PO3BICKHBIX MEPONPHUITHI, MO3BOJAIOIIME MPU HX

COBOKYHHOﬁ OLCHKC COCJIaTh ,Z[OCTOBepHI)II;'I BBIBOJ O MCCTOHAaXO0XKACHHNHN NCKOMOI'O

! JIurumnesa H.1O. [TpaBa THYHOCTH B yTONOBHOM CYIONPOM3BOICTBE . Y4eGHOe mocobue — MpKyTck:
BbI'y,2016.- C.86

2 Tonosko JI.B Kypc yronosroro npomecca: Yuebuuk- M.: Mzgatensctso: Craryr 2017-C .689
% Bynatos B.B. , bapanos A.M. YronosHslii nporecc : Yue6bnuk.- M.: Usnarenscrso HOpaiit, 2016 -.C291
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oObekTa. B ciyuasgx BBIEMKH TMPEAMETOB WM JOKYMEHTOB, COJEpPKallUX
CBEJICHUSA, COCTABISIONIME TOCYJAPCTBEHHYI) WM  HHYI0  OXPAaHSEMYIO
dbenepaibHbIM 3aKOHOM TaifHy, oHa coriacHo 4. 3 cr. 183 YIIK P® nmpousBoautcs
TOJILKO Ha OCHOBAaHHUM CYAEOHOro peiieHus. BoleMka B JKUJUIIE, a TAKXKE BhIEMKA
JIOKYMEHTOB, CoJepKalluxX HHPOPMAIMIO O BKJIAJaxX U cUeTax rpaxjaaH B OaHKax U
WHBIX KPEAUTHBIX OpPTaHU3alMAX, TAKKE MPOU3BOJUTCS HA OCHOBAaHUU CYACOHOTO
pelieHusi. B UCKIIIOUUTENBHBIX CyYasiX, KOrJa MPOU3BOJACTBO BHIEMKHU B KUJIUIIIE
HE TEPHUT OTJIAraTeNbCTBA, CJIEIOBATEIb MPOU3BOJUT €€ HAa OCHOBAHWUU CBOETO
MOCTAHOBJIEHHUS C TOCEAYIOIINM YBEJIOMIIEHUEM ITPOKYPOpa U Cya.

B mocraHoBieHMM O TPOW3BOJACTBE BBIEMKH YKa3bIBAIOTCS OOBEKTHI,
NoJIeKaIMe U3BATHIO, U OMIPEACICHHOE MECTO UX HaxoxAeHus. [Iops10K BIEeMKH
TOT K€, YTO W TPHU MPOU3BOJCTBE OOBICKA, HO C U3BATHUSIMH, OOYCIOBJICHHBIMU
cnerpuKord CclaeACTBEeHHOro JedctBus. Jlo Hayama BBIEMKH —CIIEAOBATElb
peayaraeT BblIaTh MPEAMETHl U JOKYMEHTBI, MOJIeKAIIUE U3BATUIO, 4 B Clly4yae
OTKa3a OCYLIECTBIISIET BBIEMKY IIPUHYIUTEIIBHO.

B cnydasx, korga B xozie BbIEMKU OOBEKT, MOAJIEKAIIMA U3BSATUIO, B TOYHO
yKa3aHHOM MecCTe He OOHapy>KeH, HO HMMEIOTCS OCHOBaHHUA I0jaraTh, YTO OH
XPAHUTCS B 3TOM K€ MTOMEIICHHUH, CJIEIOBATEII0 HEOOXOUMO COCTAaBUTh MPOTOKOJI
BBIEMKH, B KOTOPOM YKa3aTh, UTO MIPEAMET He OOHapyKeH U He u3bAT. [locie aToro
MOKHO BBIHECTH TIOCTAaHOBJIEHHE O TMPOU3BOJICTBE OOBICKA, MPEIBSIBUTH €ro
MIPUCYTCTBYIOIIMM JIMIAM M B COOTBETCTBUM C YCTAHOBJIEHHOW MPOLENYpPOU
IIPOU3BECTHU ITOMCKOBBIE JEUCTBHUSI, O YEM COCTABUTH MPOTOKOIL

PesynbraTel BeleMKH OGOPMIISIOTCS MPOTOKOIOM BBIEMKH, COCTAaBIISIEMBIM
no npaBuiam ct. 166, 167 YIIK P®. OObIck 1 BbIEMKa CXOXKH TIO PSTY MPUCYITUX
MM CBOWCTB, HO, TEM HE MEHEE, CAMOCTOSITENbHBIE CIIEICTBEHHBIEC JCHCTBUS,
pa3IMYAONIMEcs LEIbI0 OCHOBAHHME M IOPAAKOM HpoBeneHus.! Takum obpaszom,

MOJXHO CACJIaTh BBIBO.

! YronoBHo-nporeccyanbHbie aceKThl POM3BOJICTBA 00bICKA M BhIeMKH ;5193 Bakupos, A. A. (A3aT AxaToBuy).
2017.
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OOBICK- CIEACTBEHHOE ACHCTBHE, 3aKIJIIOUYaromieecss B OOCJICIOBAHMU JIMII,
MOMEIICHUH M HWHBIX MECT C I1eJIbl0, OOHapyKEHHsI W U3BATUS OpYyIui
MPECTYIUIEHUS, TPEAMETOB U IECHHOCTEN HAXKUTHIX MPECTYITHBIM ITyTEM, IMPEIMETOB
1 JOKYMEHTOB, KOTOPbIE MOTYT UMETh 3HAYCHUE JJIA J€1a, U OTHICKMBAHUE TPYIOB
Y JIUII, TOA03PEBAEMbIX U OOBUHSIEMBIX B COBEPIIICHUU NPECTYILICHUS.

BpieMka - 3TO CIEACTBEHHOE IEUCTBUE, 3aKIIOYAIOLIECECd B HU3BATHH Y
ONPEAECICHHOr0 JIUIla MPEAMETOB U JOKYMEHTOB, UMEIOIINX 3HAYEHHUE I Jena,
KOI'JIa TOYHO YCTAaHOBJIEHO, Y KOT'O U IJI€ OHU HaXOJATCS.

OTan4us BEIEMKH OT OOBLICKA:

[Tpu o6BICKe MOIeKAITNE U3BSITHIO OOBEKTHI, KaK TPaBUIIO, U3BECTHHI
OPUEHTHUPOBOYHO. 33j/1a4ya BBIEMKH - U3bSITh BIIOJIHE ONPEICICHHBIE MPEAMETHI WIH
JOKYMEHTHI.

IIpu BbIEeMKeE, Kak MPaBuiIo, TOYHO U3BECTHO, TJ€ U Y KOIO HAXOASATCS
IpeaMEThl U JIOKYMEHTHI, MOJICKAIINE H3BITHIO, TPU OOBICKE WX HEOOXOIMMO

OTBICKATh.

1.2 OcHoBaHMSI ¥ NOPSAOK NMPOU3BOACTBA 00BICKA

@DakTUYECKUM OCHOBAaHHUEM TIPOM3BOJICTBA, OOBICKA SBJISETCS HAIU4YME
JOCTaTOYHBIX IAHHBIX, TIOJITBEPKAAIOIINX, YTO B KAKOM-JTHOO MECTE WUJIH y KaKOro-
00 JUIa MOTYT HAXOJUTHCS OPYIUs MPECTYIUICHUS, MPEIMEThI, TOKYMEHTHI U
LIEHHOCTH, KOTOpbIE MOTLYT MMETh 3HAY€HHWE JJI1 YroJIOBHOTO Jejia, a TaKkKe
pasbickuBaemblie uua u Tpynsl (4. 1, 16 ct. 182 VIIK P®). Cnenyer umeTs B BULY,
YTO JIOCTATOYHBIMU JAHHBIMU KaK OCHOBAHUSMH IPOU3BOJICTBA OOBICKA MOTYT
OBITH TOJIBKO JOKa3aTenbcTBa. [Ipy 3TOM mMeromascs onepaTuBHas MHGOPMAIIHS
JIOJKHA YYUTBIBATHCS, HO cama Mo cede OCHOBaHWs OOBICKA HE COCTaBIISET.
JlokazaTenbCcTBa MO YrOJOBHOMY JE€Iy MJIsl TOro, YTOObI CTaThb JOCTATOYHBIM
OCHOBaHUEM ISl TMPOM3BOJICTBA OOBICKA, HE 00S3aTE€NbHO JOJHKHBI MPSIMO
CBUJIETENICTBOBATh O HAJIMYKMM B OMEIIEHNUH, HA MECTHOCTH WJIH B APYTOM MECTE

O6T)€KTOB, HMCIOINIKWX 3HAYCHUC MOJIA YI'OJIOBHOIo Acja. OI[HEIKO moCpcaACTBOM
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aHaJu3a TaKUX JO0Ka3aTeJbCTB JOJKEH CJIEAOBaTh BEPOSITHOCTHBIM BBHIBOJI O TaKOU
BO3MOKHOCTHU.! JIOCTATOUHO 9acTO HA MPAKTUKE OOLICK MPOU3BOMUTCA HA OCHOBE
JAHHBIX, MOJYYEHHBIX ONIEPATUBHO-PO3BICKHBIM ITyTEM.

IOpuanyeckuM ocHOBaHMEM MPOU3BOJCTBA OOBICKA MO OOIIEMY MPaBUIY
SBJISIETCS. TIOCTAHOBJICHUE CliefoBaTeNis. B IMOCTaHOBIEHUM O TIPOU3BOACTBE
oObICka JOJDKHO  OBITh  yKa3aHO, TIJ€ HMMEHHO (agpec WiIu  WHbBIC
WHJUBUIYaTU3UPYIOIINE MECTHOCTh TPHU3HAKU) CJEAYeT MPOU3BECTH OOBICK,
KaKue MpPEJMEThI, JOKYMEHTHI, IIEHHOCTH, UMEIOIINE 3HAYCHUE /IS YTOJOBHOTO
nena, mojjiexaT W3bATHIO. JIis mpou3BojCTBa OObICKAa HE TPeOyeTcs: TOYHOIO
3HaHUS  OOBEKTa,  TOMJIeKAIIEr0  HM3BATHUIO, OJTHAKO  OTHOCHTEJIHHO
KOHKPETHU3UPOBAHHOE 3HaHWE O HEM Heobxonumo. Hampumep, B MOCTaHOBJICHUU
MOXKET OBITh yKa3aHO, YTO OOBICK MPOM3BOJUTCS C LIEIbIO OOHAPYKECHUSI OpYyIHUs
MPECTYIUICHHUS] - HOXA, MOXHUIIEHHOT0 WMYIIECTBA, OJICK]bI, Ha KOTOPOW MOTJIU
OCTaThCs CIIEbI KPOBU WJIM MHBIE CIIE/IbI MTPECTYIICHUS, XOTs ObI ClIeZIOBAaTENb U HE
UMEET TOYHOT'0 3HaHUS 00 UX XapaKTepUCTHKA.

J171st pou3BOACTBA 0OBICKA B KWJIMILE TOCTAHOBIEHUS JTOKHOCTHOTO JIMIIA,
OCYIIECTBIISIFOIIETO MPOU3BOJICTBO MO YTOJIOBHOMY JeNTy, HenocTaTouHO. OOBICK B
KUIHILE MOXET OBITh MPOU3BENICH TOJIBKO HAa OCHOBAaHUHU CYAEOHOTO pEIICHHUS.
CrnenoBarenb BBIHOCUT COTJIAaCOBAHHOE C PYKOBOJIUTENIEM CJIEACTBEHHOTO OpraHa
MOTHBUPOBAHHOE TMOCTAHOBJIICHHE O BO30YXKJIEHUU IEpe]] CyIOM XOJaTaicTBa O
MPOU3BOJICTBE OOBICKa B kwiuiie. [Ipy HanMumu MOCTaTOYHBIX OCHOBAHUH IS
MIPOU3BOJICTBA TAKOT'0 OOBICKA CYIbsl B MOPSJKE, MPEAYCMOTPEHHOM cTaThed 165
VIIK P®, BBIHOCHUT TOCTAaHOBIEHHWE O pAa3pEIICHUH MPOU3BOJACTBA OOBICKA B
xunuiie. B cnydasx, He TEpHsIIMX OTJIarareyibcTBa, OOBICK B XKHIIMIIE, a TAKXKE U
JUYHBIA OOBICK MOXET OBITh NMPOBEJICH 0€3 MOJyYeHHS CyaeOHOro pemieHus ¢
MOCJEAYIOIINM YBEAOMIIEHHEM O MPOU3BEJECHHOM OOBICKE MPOKYpPOpa U CYAbHU IO
MpaBwiaM, OpeaycMOTpeHHbIM 4acThio 5 cr. 165 YIIK P®. K He Teprsammm

oTJIararCjibCTBa MOTI'YT OBITh OTHECEHBI Cly4dau, COIIPAKCHHBIC C yrpo30171

! PeikakoB A.IL OOGbick 1 BeieMKa: OcHOBaHHE U MOPsIOK npousBojcTea/ A.I1. Pebkakos.- M.: M3narensctso Jleno
u cepsuc, 2017 — C.127
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YHUYTOXXEHUS, TIEPEMEIICHUSI 00BEKTOB, MOMJICKAIIUX HUIBATUIO; BO3MOKHOCTHIO
Pa3bICKUBAEMOT0 JIMIIA CKPBIThCS; OOBICK, OOYCJIOBJICHHBIN MpeciieloBaHUEM
MPECTYMHUKA; OOCTOSITEILCTBAMHU TOJIBKO YTO COBEPIICHHOTO MPECTYIICHHUS;
HEO0OXOUMOCTBIO dbopmupoBaHus JT0Ka3aTeIbLCTBEHHOM 0a3bl TUTSt
HE3aMEJIJIUTEILHOTO TPUHATUS TMPOLECCYabHOIO PEIICHUs; BO3HMKHOBEHHUE
HEO0OXOJUMOCTHU B XOJI€ TTPOU3BOJICTBA HHOTO CJIEACTBEHHOIO JICUCTBUSI.

Tonbko cilydaum, HE TepIIIME OTJaraTelabCTBa, MOTYT OOYCIOBUTH

IPOU3BOJICTBO OOBICKA B HOYHOE BpPEMSI.
OOBICK MOXET OBITh TMPOBEACH TOJIBKO TOCJE BO30YXKJIEHUS YTOJOBHOIO Jeia.
[Tpou3BosicTBO OOBICKA BO3MOXKHO HE TOJBKO B OTHOIIEHWU TOJI03PEBAEMOTO
(0OBHHSEMOT0) B TIOMEIIEHUSIX, UM 3aHUMAEMBbIX, HO ¥ Y APYTUX JIUI], B TOM YHCIIC
cBujieTeNel U MoTepHeBIInX. !

B mpousBoicTBe 00BICKA MPEAyCMOTPEHO YydyacThe TOHATHIX. [lpu
IIPOU3BOJICTBE OOBICKA CIIEyeT 0OecneuuTh MPUCYTCTBHE JIMIA, B MOMEIICHUH
KOTOPOTO TPOU3BOAUTCA OOBICK, MJIM KOTO-TMOO W3 YHCIa COBEPUICHHOJIETHUX
yieHoB ero cembu (4. 11 ct. 182 VIIK P®). [Ipu mpousBoicTBe oObICKa B
MOMEIICHUN YUYPEXKICHUS WM OpraHU3alMH I1eJIeCO00pa3HO MPUCYTCTBHE
NpEeICTaBUTENST aIMUHUCTPAIIMU TOTO YupexkaeHus: (opranuzanuu). Eciu oObick
IPOU3BOJIUTCA Y TMOJ03PEBAEMOT0 WJIM OOBHHSEMOIO, TO MPHU €r0 MPOU3BOJICTBE
BIIpaBe MPUCYTCTBOBATh 3auIUTHUK. [lpu 00bicke y apyrux mauil, (CBUIETENb,
MOTEPHEBIINNA, HWHbIE JHIA) BOpaBe MPUCYTCTBOBATh MPUIJIANICHHBIA 3ITUMU
JIMIIAMH aJIBOKAT.

B nocnennem ciiydae aaBoKat BOpaBe AejaTh HOAJIEKANIME 3aHECEHHIO B
MIPOTOKOJI 3asIBJICHUS O HAPYIICHUHU YT OJIOBHO-TIPOILIECCYaIbHOIO 3aKOHOAATENbCTBA
B XOJIE€ CJICJICTBEHHOT'O JE€HUCTBUSI.

Ilepen HayamoM TMOMCKOBBIX JEUCTBUH  CJIEIOBATENIb  MPEABABIACT

MMOCTAaHOBJIEHHE O TIPOU3BOJCTBE OOBICKA (ITPU HAMYUU CYJ€OHOTO PEIICHHS - TaK

! Bemusxos MLJI. O6bick: [TpoGieMbl 53HEKTUBHOCTH U JI0Ka3aTenbHOro 3nauenust. Monorpagus M.: FOp. JTur.
Wndopm. 2018 - C.213

2 MenbarkoB B.JO. Obecnieuenue npas rpaxaaH B X0/1e J0Cy1e0HOro npoun3soacTea//VueOHoe mocodue- M:
IOpucnpynenmus, 2017- C.584
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K€ U OCTAHOBJICHUE CY/IbH) JIUIY, B TOMEIIEHUH KOTOPOro OYJeT IPOU3BOIUTHCS
OOBICK WJIM B OTHOIIEHHMH KOTOPOTO MPOU3BOAUTCS JHYHBIA 0O0bICK. OO0
O3HAKOMJIEHMHM C TOCTAHOBJIEHUEM JIMIA, Y KOTOPOrO MPOU3BOJUTCS OOBICK, UM
JieaeTcss OTMETKA Ha TOCTAHOBJIEHUHU O MPOU3BOJICTBE OOBICKA C YKA3aHUEM JIaThl
Y BPEMEHU NPEIbBICHUS TIOCTAHOBIECHUS (C TOYHOCTBIO 10 MUHYTBHI).

[locne aToro cnemoBatenp mpejaraet J0OPOBOJIBLHO BBIIATH MOJJIEKAIINE
U3BATUIO U 0003HAYEHHBIE B MOCTAHOBJICHUHN MPEIMEThI, JOKYMEHTHI U IIEHHOCTH,
KOTOpble MOTYT HMEThb 3HA4Y€HUE JUIsl YroJIOBHOTO Jeina. Eciu oHM BbIIAHBI
100pPOBOJILHO M HET OCHOBAHUW OMAcaThbCs MX COKPBITHS, TO CJel0BaTeNb BIIpaBe
HE MPOU3BOAUTH MOUCKOBBIE AeHCTBUsA (4. 5 cT. 182 VIIK P®). [Ins obnapysxenus
UHBIX  TNPEIMETOB M  JOKYMEHTOB  HEOOXOAMMO  BBIHECEHHE  JIPYroro
noctaHoBieHusi. OJHAKO MpPU OCYIIECTBICHUU TMOUCKOBBIX IEHCTBUNA HU3BIATHIO
NOJUIeKaT TakXKe TMPeAMETbl M JOKYMEHTBI, Tpa)JAaHCKO-TPaBOBOM 000pOT
KOTOPBIX 3aIlpEelIcH.

IIpu mnpousBoacTBe OOBICKA JOMYCKAeTCs MNPUHYIAUTEIBHO BCKPHIBATH

3arepThie OMEUIEHMsI, €CIU JIULO OTKAa3bIBAETCSl OTKPBITh UX 100poBOJbHO. [Ipu
3TOM ClIeIyeT U30eraTth He BhI3bIBAEMbIX HEOOXOJUMOCTbIO MTOBPEKACHUI.
[Ipu npousBoacTBe oOOBICKa Cj€lOBaTellb  BIpPAaBE  3alpeTUTh  JIALAM,
IOPUCYTCTBYIOLIUM B MECTE, I'Ie IPOU3BOAUTCA OOBICK, MOKHJATh €ro, a TaKXKe
o0IIaThCs APYT C APYroM UM WHBIMH JIMIIAMHU J10 OKOHYaHHUS oObIcka (4. 8 c1. 182
VIIK POD).

OOHapyXeHHbIE ¥ TOMJICKAIINE HU3BITHIO TMPEAMETHl  (TOKYMEHTHI),
LIEHHOCTH JIOJKHBI OBITh NPEIbSABICHBI MOHATHIM, UHBIM MPUCYTCTBYIOIIUM IIPU
oObIcke nuiaM. M3piMaemble MpeAMEThI, TOKYMEHThl U IIEHHOCTH IOJIKHBI OBITH
YIaKOBaHbI, Ol€YaTaHbl Ha MECTE IPOU3BOACTBA OOBICKA, YTO YIOCTOBEPSETCS
MNOANMUCSIMHU  YKa3aHHBIX JIML. XOJ, COJEp)KaHWE W pe3ysbTaThl  OOBICKa
GukcupyroTcs B MpoTOKoje oObIcka. B mpoTokosne OoTpa)aloTcsi: Ha OCHOBaHHUH
4ero NpOU3BOAMICSH OOBICK, OOHApYy)KEHHE KaKHX MPEAMETOB, TOKYMEHTOB,
LIEHHOCTEH SBWJIOCH IIEJIbIO CJIEJCTBEHHOI'O JEMCTBHS; OTMETKA O MPEAbSIBICHUU

IIOCTAHOBJICHUA JIMIY, B IIOMCHICHHMHK KOTOPOIo IIPOMU3BOIANICA O6I>ICK, 0
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NPEUVIOKEHUH BBIIATh pPa3bICKUBaeMble OOBEKTHl JOOPOBOJIBHO; H3JararoTcs
oOcTosiTeNbCTBA NPOU3BOJACTBA OOBICKA; MECTO OOHApYy>KEHHUs, IepeUYEHb,
WHIUBUIYAJIbHBIE TPU3HAKK H3BATHIX MPEIMETOB C TOYHBIM YKa3aHUEM HX
KOIIMYECTBA, MEPHI, BECA M IO BO3MOYKHOCTH CTOMMOCTH; UX ymakoBka.! Ecim B
X0/1e OOBICKA MPEANPUHSTHI MOMBITKA YHUYTOXKUTh WIM CHOPSTATh IMOAJIEKAIINE
U3BATHIO MPEAMETHI, JTOKYMEHThHl WJIM LEHHOCTH, 00 3TOM B MPOTOKOJIE JeNaeTcs
COOTBETCTBYIOIIAs 3allUCh W YKa3bIBalOTCA MpUHATHIE Mepbl (4. 14 cr. 182 VIIK
P®). B mpotokone 00s3aTeNbHO AOHKHO OBITH YKa3aHO, MPUMEHSJIUCH JIU Mepbl
OPUHYXACHUS B XO/A€ OOBICKA, KaKUE HMEHHO, pe3yJbTaThl MPUMEHEHUs Mep
NPUHYKICHHUS.
K 4uciay pacnpocTpaHeHHBIX HEIOCTATKOB COCTABJICHHS TPOTOKOJIA OOBICKA
OTHOCHUTCSl H3JIO)KEHHE B HHUX JIMIIb PE3YJbTaTOB CJIEACTBEHHOTO JACHCTBUS.
Bmecte ¢ TeM B MpOTOKOJE JIOJDKEH HAWTH OTpa)K€HUE BECh XOJA OOBICKa C
yKa3aHUEM HE TOJIbKO OOCTOSITENIbCTB OOHAPYKEHHsI 3HAUUMBIX Ul YTOJIOBHOTO
nena OOBEKTOB, HO U C ONMCAHMEM IOpsAJKa O0OCIeOBaHUs IOMEIEHNS,
MecTHOCTH U 1p.2 Konus mpoTokosia BpydaeTcs JIMILy, B HOMEIIEHHH KOTOPOTO ObII
IOpPOU3BEJIEH OOBICK, WM COBEPIIEHHOJETHEMY 4JEHY €ro cemMbu. Eciam oObIcK
IPOU3BOJMIICS B ITOMEUIEHUU OPraHU3aliy, TO KOIMS IPOTOKOJIA BPYYaeTCs MOJ
PacHuUCKy MPEACTaBUTEN0 AJIMHHHCTPALMA COOTBETCTBYIOLIEH OpraHu3auuu (4.
15 cr. 182 VIIK PO).

3akoHO/aTeNeM MPEIyCMOTPEHO HEKOTOpPhIE OCOOEHHOCTH MPOU3BOICTBA
muaHoro oo6sicka ( cT. 184 VYIIK P® ). JIuunsiif 00BICK - CIIECTBEHHOE JIEWCTBUE
3aKJitoyaromieecs: B 00cieoBaHuu (Mpu HEOOXOIUMOCTH - IPUHYAUTEIBHOM) Tela
YeJI0BeKa, OJICXkKAbl, 0OYBU U Belllei, HAXOIAIIMXCA Ha HEM WJIM MPU HEM, C LIEJbI0
oOHapyKEeHUs, UMEIOIINX 3HAaYEeHHUE JIsl yTOJIOBHOTO JIeJa MPEeIMETOB, TOKYMEHTOB
U LIEHHOCTe!. J{71 mpou3BOICTBA IMYHOTO OOBICKA, 32 UCKIIOYCHUEM CIIy4aeB, HE

TEPIBIIUX OTIAraTeNbcTBa, TpeOyercs: cyneOHoe pemenne. OmHaKO B YTOJIOBHO-

! Vimakos A.YO., I'paués C.A. IIpoueccyanbHoe ohOpMIIEHHE CIIECTBEHHBIX IeHCTBHI// YueOHOe NPaKTHIeCKOe
nocobne/ Ymakos A.1O., I'paués C.A. — H. Hosropon: Hmwxkeropozackas Axanemuss MBJl Poccnn,2017- C.125

2 3aropckuii I'.W., Kauanos B.., [IporeccyanbHble akThl B yTOJIOBHOM TIporiecce: YueOHoe mocodue// M:
PAIL2018-C.46
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MPOIIECCYAIbHOM KOJIEKCE OTOBOPEHBI CIy4au, KOTAa JUYHBIM OOBICK MOXET ObITh
MPOU3BE/ICH HE TOJbKO O€3 MOJydYeHUs CyIAeOHOro pas3pelieHus, Ho U BOBce 0e3
BBIHECEHUSI O HEM OTJIEJIBHOTO MOCTAHOBJIEHUS. Peub UAEeT 0 JIMYHOM OOBICKE MpHU
3a/iepKaHuM JIMIA 0 MOJ03PEHUI0 B COBEPUICHUHU MPECTYIUIEHUs B mopsake ( CT.
91 VIIK P® ) wiu npu 3aKiIFOYEHUHM €ro TOJ CTPaxy, a TaKkKe MPU HAIWYHH
JIOCTaTOYHBIX OCHOBAaHUM MoOJlaraTh, YTO JIUILIO, HAXOMSIIEECS B MOMEIICHUH WU
UHOM MecTe, TJieé TPOU3BOAMUTCS OOBICK, CKpbIBA€T NpH cede MpeIMEThI,
JOKYMEHTBl U IIEHHOCTH, KOTOpbIE MOTYT UMETh 3HAUECHHE JJI1 YTOJOBHOTO Jela.
JIuuHbIi OOBICK TPOU3BOJIUTCS JMIIOM OJHOTO TMOjJa C OOBICKMBAaEMBIM M B
NPUCYTCTBUU TOHSATHIX U CIEHHUATUCTOB TOTO K€ MOJa, €CIM OHU yYacTBYIOT B
JAHHOM CJIEJICTBEHHOM JeHCTBUU. TpeOoBaHME 3aKOHOAATENSI O MPOU3BOJICTBE
JUYHOTO OOBICKA JIMIIOM OJHOIO IM0JIa ¢ OOBICKMUBAEMBIM U O MPHUCYTCTBUM TPU
ATOM TMOHSTHIX U CIEIHAIMUCTOB TOTO K€ ToJia SBJSETCS O0Ee3yCIOBHBIM, T.€. OHO
BBITIOJHSETCS BHE 3aBHUCUMOCTH OT TOTO, COMPOBOXKIAETCS JIM JUYHBIA OOBICK
oOHakxeHneM. OTKPBITBIM OCTA€TCS BOINPOC O NPHUCYTCTBUU CJENOBaTENsl MPH
IIPOU3BOJICTBE JJUYHOI'O OOBICKA JIMIA TPOTUBOIIONIOKHOTO noja. [Ipencrasisercs,
YTO B Clly4ae OOHAXKEHUS B XOJE JIMYHOTO OOBICKA CIIJ0BaTENb (110 aHAJIOTHH C
OCBHJIETEIIL,CTBOBAHUEM ) HE TPUCYTCTBYET.

B octanbHOM JAMYHBIN 0OBICK IPOU3BOIUTCS M MTPOTOKOJIUPYETCS MO OOIIUM
IpaBUJIaM MPOU3BOJICTBA 0OBICKA 32 UCKIIIOUEHUSAMH, MPETyCMOTPEHHBIMH CTaThEH
184 VIIK P®.!

Wtak, ncxos U3 BBIILIECKA3aHHOT O, MOKHO C/EJIaTh BBIBOJ O TOM, YTO:

1. dakTHyeckUM OCHOBAaHHMEM MPOU3BOJCTBA OOBICKA SBJISETCS  HAJTU4Me
JOCTaTOYHBIX JAaHHBIX, IMOATBEP)KIAIOLIMX, YTO B KaKOM-IMOO MecTe WU Yy
Kakoro- Ju0O JHUIla MOTYT HaXOJUThCA OPYAMS TMPECTYIUICHHS, NpPEIMETH,
JOKYMEHTBI M LIEHHOCTH, KOTOPbIE MOTYT UMETh 3HAYE€HHE JUIsl YTOJIOBHOIO J€na,
a TAK)K€ Pa3bICKMBAEMBIE JIUIIA U TPYIIBIL.

2. FOpuaudyeckuM OCHOBAHHWEM TIPOM3BOJICTBA OOBICKA 1O OOIIEMYy TMPaBUITY

! Bangpimes B.B. Yronosusiii nporece. O6uipe ocobeHnble yacTu: YueOnrk / Banpiues B.B. — M.: Boarepe
Kaysep, 2018- C.343
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SABJISIETCS TOCTaHOBJIeHUE crhenoBatTens. OOBICK B KWIMIIE MOXET ObITh
MIPOU3BE/ICH TOJBKO HA OCHOBAHMUHM CYJeOHOrO perieHus. B ciyuasx, He Teprsiux
OTJIaraTeabCTBa, OOBICK B KWIMINE, a TaKXK€ U JIMYHBIA OOBICK MOXET OBITh
npoBejieH 0e3 MoJIy4eHus: CyAeOHOro pelieHus ¢ MOCIeIYIONMM YBEIOMICHUEM O
MIPOU3BEICHHOM OOBICKE MPOKYpPOpa U CYAbH.

OO6BICK MOXET OBITh MPOBEICH TOJILKO IMOCIE BO30YXKIEHUS yroJoBHOTO aena. O
TPOU3BOJICTBE OOBICKA COCTABIISICTCS] TPOTOKOJ.

OcHoBaHMS W TOPSJOK TMPOM3BOJCTBA OOBICKA perjiameHTupyercs cr. 182, a

JM4HBbIA 00bICK CT. 184 YVIIK PO .

1.3 OcHoBaHMS U NOPSAAOK NPOU3BOACTBA BHICMKH.

DaKTUYECKUMHU OCHOBAHUSIMU ISl IPOU3BOJICTBA BHIEMKHU CITYXKAaT:
HAXOXKJICHUE OIPENCIICHHOTO MpeaMeTa WM JIOKYMEHTAa, MMEIOLIETO 3HAYeHHE
JUISl yTOJIOBHOTO Jiena, B (DAKTHUECKOM BJIAJICHUH OTIIPEICIICHHOTO;

HaJlM4Me OIMACHOCTU COKPBITUSI WJIM YHUYTOKEHUS JaHHOTO TMpEaAMeTa, WU
JTOKYMEHTA;

OTCYTCTBHE HEOOXOAUMOCTH HMX TIOMCKa OpraHamMl IpeABapUTEIBLHOIO
pacciie1oBaHus.

[Tocnennue paBe Tpymmbl OOCTOSATEIBLCTB MOTYT YCTaHABIMBATHCA Kak
JI0Ka3aTelIbCTBAMU, TaK M WMHBIMH JaHHBIMH (B TOM 4YHCIE C IIOMOIIbBIO
HETMOCPEJICTBEHHOI'O BOCIIPUSITUS CJICAOBATEIEM WJIW JO3HABATEJIEM, ONEPATUBHO-
PO3BICKHOW HMH(pOpMaIMeld W JaXKe CICICTBCHHBIM OIBITOM). UTO XKe KacaeTcs
MEepBOM TPyMHIbl OOCTOATENILCTB - HAXOXKJICHHS OMPEACICHHOIO MpeaMeTa WU
JTOKYMEHTa, UMEIOIIET0 3HAYCHHUE /I YTOJIOBHOTO Jeja, B (DAKTUYECKOM BJIaJICHUU
OTPENICICHHOTO JIMIA, TO 3TO OOCTOSTEILCTBO JOJDKHO OBITh, HAa HAIl B3I,
JIOCTOBEPHO JOKA3aHHBIM, T.€. TOYHO YCTAHOBJIEHHBIM C IOMOIIBI YTOJIOBHO-
MPOLIECCYATBHBIX JOKA3aTEIbCTB.

OTO OOBSICHIETCS TE€M, YTO CYIIECTBOBAHUE MMEHHO ITHUX OOCTOATEIHCTB
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ONpaBJbIBAET BO3MOXKHOCTh  OIPAHMYEHHS  KOHCTUTYLMOHHBIX IIpaB  Ha
HEIIPUKOCHOBEHHOCTbD JKUJIUIIA, JINYHOCTH M YaCTHOM COOCTBEHHOCTH, IIO3TOMY K
MX YCTaHOBIECHHWIO CJIEAYeT IIOAXOMMTH OCOOeHHO TmarenasHo. o Korma mer
OMACHOCTU COKPBITHS NPEIMETOB, MPOU3BOJACTBO BBIEMKH MOXET OBITh
HeoOs13aTenbHO. OnpeeneHHble MPEAMEThl, €CIM TOYHO W3BECTHO, TJI€ OHU
HAXOJISATCSI, MOTYT OBITh MOJy4eHBI MyTeM ucTpeboBanus (4. 4 ct. 21 VIIK PD).
HcTtpeboBaHre npeaMeToB U TOKYMEHTOB HE SIBJISICTCS CIEACTBEHHBIM JICHCTBHEM,
T.€. OHO HE 00EeCNeYeHO BO3MOKHOCTBHIO MPUHYAUTEIHHOTO MPOU3BOACTBA U HE
UMEeT JIeTalbHON 3aKOHOAATeNIbHON pernaMmenTanuu. KOpuanyeckuM ocHOBaHHEM
IIPOU3BOJICTBA BBIEMKHU SIBJISIETCS] MOCTAHOBJIEHHE O MPOM3BOJCTBE BhleMKHU. Eciu
OCYIIECTBIISIETCSI ~ BbIEMKa  MPEAMETOB M JOKYMEHTOB,  COJEpKalluX
rOCYJIJapCTBEHHYIO MJIM UHYIO OXpaHIEMYIO (eiepalbHbIM 3aKOHOM TaliHy, BhIEMKa
IPOU3BOJIUTCA Ha OCHOBAaHUM CYJ€OHOTO PEIICHHUS.

Belemka B oKwiMiie M BbIEMKAa NPEIMETOB U JIOKYMEHTOB, COZAEpXKallux
UHpOpMAIMI0 O BKJIaJax M cueTax TIpakJaH B OaHKaX M HHBIX KPEIUTHBIX
OpraHM3alUAX, IPOU3BOATCS HA OCHOBAHUU CYAEOHOI0O peLIeHHs, IPUHUMAEMOTr0
B MOPsJIKE, YCTAHOBJIEHHOM cTaThei cT.165 VIIK PO .

BblemMka JOKYMEHTOB, COAEpXKAIlUX TOCYJApCTBEHHYIO WM HHYIO
OXpaHsAeMylo (enepaJbHbIM 3aKOHOM TaliHYy, IPOU3BOAUTCS MO MOCTAHOBJICHUIO
CIIeZIOBATENS C CAaHKIMK MPOKypopa.? BeleMKa MPOU3BOAMTCS B MOPSIKE, KOTOPBIH
BO MHOTOM COBIIQJaeT C MOPSJIKOM IPOU3BOJCTBA OOBICKA. Tak, MPOU3BOICTBO
BBIEMKH HE JOIYCKAE€TCS B HOYHOE BpEMS, 3a HUCKIIOYEHUEM CIIydyaeB, HE
TEPISIIIHUX OTIAraTeIbCTBa.

IIpy npou3BOACTBE BBIEMKH HEOOXOAMMO OOECHEYHMTh IPUCYTCTBUE HE
MEHEE JIByX IIOHATBHIX; JIMIA, KOTOPOrO IPOU3BOAMTCS BBIEMKA, WU
COBEPIIEHHOJIETHUX YJIEHOB €r0 CEMBHU.

IIpy mpoHU3BOACTBE BBIEMKH I10 PEIICHHUIO CIEA0BATENS MOXKET MPUHUMATh

y4aCTUC CIICHUATIHUCT. .HI/II_IO, Y KOTOPOro mMpou3BOAUTCA BbICMKA, UMECT IIPABO HaA

! Myparos K.JI. CyinocTh, 3HaYEHHE U PABOBBIE MOCIENCTBHIS BEIEMKH MO YrONOBHBIM jenam,2017 — C.297
2 Axmerinud P.JI. TakTHuecKue IPUEMBI OTIETBHBIX BUIOB BHIEMKH:// AKTYalbHBIE MPOOIEMBI GOPHOBI C
MIPECTYIUICHHUS U MHBIMH NipaBoHapymienus 2016- C.67
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IOpUJIMYECKYI0 TIOMOIIlb ajJiBokaTa. llepen HauajaoM ClEACTBEHHOrO JEUCTBUS
CJIeJIOBATENb JOJIKEH Pa3bsICHUTH MpaBa U OOSA3aHHOCTH JIMIAM, TPUHUMAIOIIUM B
HeM ydactue. [locne 3Toro nuily moja pacnucKy NpeIbIBISIETCS MOCTAHOBIECHUE O
MIPOU3BOJICTBE BBIEMKHM M TMpeJJiaraeTcs BbIJATh MPEAMETbI U JOKYMEHTHI,
MOJICIKAIINE U3BSATHUIO.

B cnydae, korna nmpeaMeThl U TOKYMEHTBI, YKa3aHHbIC B TOCTAHOBJICHUU, HE
BBIJIAIOTCS TOOPOBOJIBHO, BBIEMKA MOXKET OBITh MPOBEICHA NpuHyAuTenbHO. [Ipu
ATOM JIONYCKAeTCsl BCKPHIBATH MTOMEIIEHUS, B KOTOPHIX MO0 CBEJICHUSIM CJICIOBATEIIS
HAXOAUTCS TPEAMET, TOJICKAIUA U3BATHI0, u30eras HE BBI3BIBAEMBIX
HEOOXOUMOCTBIO TOBpeXAeHUN. Ecnm moanmexaniye U3BATHIO MPEAMEThI
(mOKyMeHTBhI) HE OOHApY)XeHbI B TMPEAINOJIAraéMOM MeCTe, TO IPOU3BOACTBO
TIOMCKOBBIX JEHCTBHS (B OTIIMUKME OT OOBICKA) HE JOMYCKAETCH. "

B »ToM caydyae mpoum3BOACTBO  BBIEMKHM  3akaHuuMBaeTcs.  Ecnu
HEOOXOAUMOCTh OOHAPYKEHUS U U3BATHS MpeAameTa (IOKYMEHTa) MPEACTABISIECT
co0ol cnydail, He TEepIAIIMi OTJIaraTeabCTBa, CJIEAOBATENb BIPABE BBIHECTHU
MIOCTAHOBJIEHUE O TIPOU3BOCTBE OOBICKA, B X0/I€ KOTOPOT'O MPOU3BECTH TTOMCKOBBIE
JIEUCTBUSL C TOCIEAYIONIMM yBEJAOMJIEHHEM 00 3TOM cyla U TpoKypopa IO
npaBujaM, NpeaycMoTpeHHbIM cTaThel (cT. 165 VIIK PO ).

W3baTbie B X0J€ BBIEMKH TMPEIMETHI MPEABSIBISIOTCS TMOHSATHIM, HWHBIM JIUIAM,
NPUCYTCTBYIOIUM TPU BBIEMKE, YIAKOBBIBAIOTCS W OMEYATHIBAIOTCS Ha MECTE
MIPOU3BO/ICTBA BHIEMKH.

OnpeneneHHble  OCOOCHHOCTH  NPEAYCMOTPEHbI  JJIi  BBIEMKH  MOYTOBO-
TenerpadHOl KOPPECTIOHJEHIIMY, Ha KOTOPYIO HaloXeH apecT. [Ipom3BoacTBy
TaKO BBIEMKH MPEJIIECTBYET HAJIOKEHUE M0 PEHICHUIO CyJa apecTa Ha MOYTOBO-
TejerpadHpie OTMPABICHUS U B Cilydae 3aJepKaHUs TaKOBBIX B YUPEKICHHUAX
CBSI3M MX OCMOTp. BrieMka mouToBO-TenerpadHbIX OTIPABICHUN MPOU3BOIUTCS B
ciy4ae HEOOXOJUMOCTH B YUPEKICHUSX CBSI3M C Y4aCTHEM IMOHSATHIX M3 YHCIA
pabOTHUKOB JAHHOTO YYpexkJeHHs. B HeoOXOMMMBIX cllydasix [Jid y4acTusi B
BBIEMKE MOYTOBO-TeJerpadHbIX OTIPABICHUNM CIEAOBATENb BIPABE BbHI3BATH

CIELUANIMCTA, a TaKkxke nepeBoaunka (4. 5 cr. 185 VIIK PD).
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O n[$pou3BOACTBE BBIEMKHM COCTABISIETCS NOPOTOKON. B mporokoie
YKa3bIBA€TCS; BBIIAHBI JIM TMPEAMETHl (JIOKYMEHTBI) JOOPOBOJIBHO WU HU3BSITHI
MPUHYJNATEIIBHO; KOJIWYECTBO, MEpa, BEC, WHAWBUIYaJIbHbIC NPU3HAKU U TIO
BO3MOXHOCTH CTOMMOCTh U3BATOro. ECiM MMenum MEeCTO MONBITKM YHHYTOXKHUTH
MOJICIKAIINE UIBATUIO TPEAMETHI (JIOKYMEHTHI), 00 3TOM TaKXKe JeJaeTCs OTMETKa
B mporokoie.! Konus mpoTokona BpydaeTcs IHIYy, y KOTOPOTO IPOU3BOMIACH
BbIeMKa. M3bsThIE B XOJ€ BBIEMKH MPEAMETHl NPEABSABISIOTCS MOHSITHIM, UHBIM
JIMIIaM, TPUCYTCTBYIOIIUM MPHU BBIEMKE, YMAKOBBIBAIOTCS M ONEYATHIBAIOTCA Ha
MECTE POU3BOJICTBA BHIEMKH.

Taxkum 00pa3oM MOKHO CJieJaTh BBIBOJI, YTO:
DaKTUYECKUMH  OCHOBAHUSAMU JJI.  TIPOU3BOJICTBA BBIEMKHU CITYXKaT:

1. HaxoXXJIeHUE OMPENCIICHHOr0 TMpeAMeTa WIW JOKYMEHTa, HMEOIIETro
3HAYeHWe JJs  YroJOBHOrOo jena, B  (PaKTHUECKOM  BJIAJCHHUU
OTIPEJICTICHHOT0 JUIa (B IaHHOM MOMEIIEHUH, UHOM MecTe,
npu HEM W Ha HEM);

2. HaJU4Me OMACHOCTH COKPBITHUS WJIM YHMUYTOXKEHHS JaHHOTO IMpeaMera
WIN TOKYMEHTA;

3. OTCyTCTBHE HEOOXOJUMOCTHM HMX TOUCKA OpraHaMH MpeaBapUTEIHLHOTO
paccie0BaHusl.

IOpuanueckum OCHOBaHUEM IIPOU3BOJICTBA BBIEMKU  SIBJISIETCS
IIOCTAHOBJIEHHE O IMPOU3BOACTBE BBIEMKM. BbleMKa B JKWIMIIE U BbIEMKa
MPEIMETOB M JIOKYMEHTOB, COJepKamux HHPOpMAIMIO O BKIaJaX M cUeTax
rpakJaH B OaHKaX M UHBIX KPEAUTHBIX OpraHU3alMsaX, ITPOU3BOIATCS Ha
OCHOBaHUU cyneOHoro pemeHus. O MPOU3BOJACTBE BBIEMKHU COCTaBJISETCA

MIPOTOKOL.

! Tomun B.T., ITonoB A.I1., 3unuenko M.A. Vronosusiii nporecc Poccun. [IpobreMusle nekiun: YdueOHoe mocodue
,2017 - C.87
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I'/TABA 2. OCOBEHHOCTHA NPOU3BO/CTBA OBBICKA
N BBIEMKMU B UCITPABUTEJIBHBIX YUPEX/IEHUAX

Cy11ecTByIOT HEKOTOpbIE OCOOEHHOCTH pacCieOBaHUsA MPECTYIUICHUH B
HCTIPABUTEIIBHBIX YUPEKICHUIX 110 CPABHEHHIO C PACCIEAOBAHUEM MPECTYIUICHUN
BHE MX: 1) OCOOGHHOCTU JEATEIBHOCTH HCHPABUTEIBHBIX YUPEXKIACHUHN, KOTOpas
npoTeKaeT B CHEeNU(PUYECKUX M, B OINPEIACICHHON CTENeHU, HeOIaromnpusTHBIX
yCJIOBUAX: (hU3MYEcKass HW30JSLMS OCYXKJICHHBIX OT OOIlecTBa, OTpHUIIATENIbHAS
cpena; 2) MCUXOJIOIMYEeCKHE OCOOEHHOCTH OCYXKJIEHHOTO, 00YCIIOBIEHBI 0COOBIM
MICUXOJIOTHYECKUM COCTOSTHUEM 4YeJIOBEKa, JUIIEHHOTO CBOOOJIbI, U BIUSHHEM Ha
HETo JAPYTUX OCYXKJIEHHBIX; 3) O0JbIIas 4acTh OCY>K/ICHHBIX HETAaTUBHO HACTPOCHA
K OpraHaM CJIEJICTBUS W JO3HAHUS W HE OKa3bIBAa€T MOMOIIM B pPaCCIEIOBAHUU
MPECTYIJICHUH, OTKa3bIBAETCS JaBaTh MOKa3aHus; 4) OCyX JICHHbIC, HEOAHOKPATHO
cyauMble, Oyaydyd OCBEJAOMJICHHBIMM O 3HAY€HUW [IOKA3aTeNIbCTB MO JeTy,
CTPEMSITCS WX YHHMYTOXKWTh, MPOTUBOJAECHCTBOBATh pAaCCIEIOBAHUIO, HEPEIKO
yrpo30il MECTH WIM UHBIMH CIOCOOAMU BBIHYKIAIOT TMOTEPIEBIIUX WM
CBUJIETEJIEH U3 YHCIIa OCYKACHHBIX JaBaTh MOKA3aHUS BHITOJHBIE PECTYIHUKY; 5)
MHCIIEKTOp OMNEPATUBHOM YaCTH PAaCIOJIAraeT MCUYEPHBIBAIOIIMMHU CBEJICHUSIMU O
BBISIBJICHHOM JIMII€, COBEPIIUBIIEM MPECTYIUICHUE U 3a/IepKAHHOM, 4TO 00Jierdaer
JUTSL CIIEZIOBATENs TMOJYyYEHUE JaHHBIX, HEOOXOAUMBIX JJIA OIpEAeNICeHUs TaKTHKU
CJI€ICTBEHHBIX NIEUCTBUI; 6) BO3MOXXHOCTH COYETaTh ONEPATUBHO-PO3BICKHBIE U
PEKHUMHBIE MEPONPUATHS B YCIOBUSIX H3OJSILAM JIML, MOJO3PEBAEMBIX B
COBEPIICHUH TPECTYILICHUN.

HavanpHuku yupexnaenuit u  opraHoB YHMC mnpoBOIAT HEOTIOXKHBIE
CJIECTBEHHBIC JCHUCTBUS II0 YTOJOBHBIM JI€JIaM, COBEPUICHHBIM HA TEPPUTOPUU
MCIIPABUTENBHOTO YUPEKICHHU. !
KommuecTBo  omepaTMBHO- PO3BICKHOW WHGOpMAIMK TPH  PacClieIOBAaHUU

MPECTYIUICHUH, COBEPIIEHHBIX B UCIIPABUTENBHBIX YUPEKICHUAX, 10 CPABHEHUIO C

1 06 yteepxaeHun UHCTPYKUMK 0 NpUéme, perncTpaLmm 1 NPOBEPKe B YUPEXAEHUAX M OpraHax yronoBHoO-
MCMNONHUTENIbHOM CUCTEMbI COOBLLEHMIT O NPECTYNAeHUAX U NnpoucwecTeuax: Npukas MuHiocta PP ot 11 niona
2006 r. Ne 250 (B pea. ot 15.08.2017)
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pacciieIOBaHUEM YTOJIOBHBIX JI€]I BHE UX YBEIIMUYMBAETCS B PE3YNIBTATE MPOBEACHHUS
PEXKUMHBIX  MEPOINPUATHH, MPEITYCMOTPEHHBIX  YrOJOBHO-UCTIOJHUTEIbHBIM
3aKOHOJATENHCTBOM. !

OOBICK ¥ BbIEMKa KaK PEXUMHOE MEPONPHUSTHE MPOU3BOJIUTCS C LEIbIO
BBISIBJICHUS! (JAKTOB U MPU3HAKOB MIPUTOTOBJICHUS K COBEPIICHUIO PECTYILUICHUN U
MIPaBOHAPYIICHUN HA TEPPUTOPUU UCTIPABUTEIBHBIX YUPEKICHUH.

CornacHo YroJjioBHOMY M YTOJOBHO-TIPOLIECCYaIbHOMY 3aKOHOJATEIbCTBY
OOBICKM TOJpa3NeNAOTC Ha MpoleccyalbHble W pexuMuble. OOBICKH B
UCTIPABUTEIBHOM YUPEXKICHUN ObIBAIOT CICAYIOIIMX BHIOB: 1) JMUHBIA OOBICK; 2)
0OBICK B U30JIMPOBAHHOM YyuacTKe; 3) o01muii 00bICK; 4) KOHTPOJIbHO-TEXHUUECKUN
ocmotp 3nanui IIN30, TTKT.

OOGBICKH OCYXICHHBIX, TEPPUTOPUN U TIOMEIICHUN, OCMOTPBI TEPPUTOPHUI
KUJIBIX 30H M TIPOU3BOJCTBEHHBIX OOBEKTOB KOJIOHUH TIPOBOMSTCS B IEJISIX
OOHapy’>KeHHUS U W3BATHS 3alpPElICHHBIX TPEIMETOB, BBISBICHUS MECT UX
XpaHEHHs, TIOAKOIOB M TIOMCKA CKPBIBAIOIIUXCS OCYXKIEHHBIX. OObICKH
IIPOBOASATCS 1O TpapuKy, yTBEPKICHHOMY HaualbHUKOM KoJioHuu. K mpoBenenuto
OOBICKOB TIpUBJIEKAeTCs HadalbCcTBYyIOIMA coctaB MK, a mpu HeobxomummocTu
muuabli coctaB OCH. Tlpu oObICKax IMIUPOKO MCHOIB3YIOTCS TEXHUYECKUE
CpeacTBa M cly)keOHbIe coOaku. Bo BpeMsi 0CMOTPOB M OOBICKOB HE JOMYCKAIOTCS
HE BbI3BaHHBIE HEOOXOJUMOCTBHIO MOBPEKACHHS MOCTEIBHBIX MPUHAIJICKHOCTEMH,
o0Opy/OBaHMsI, WHBEHTAaps, APYroro HMYINECTBA W BEIICH, NPUHAICKAIUX
OCYKJICHHBIM.

JIn4HBIA 00BICK OCYXKIEHHBIX ITOJIpa3IeIIeTCs Ha MOJHBIN (C pa3eBaHuEM)
¥ HemnouHbIH (6e3 pa3aeBanus). JIMUHBINA 00BICK TIPOBOAUTCS JIMIIOM OFHOTO T0JIA C
oOpickuBaeMbIM.  COTPYIHUKH, TPOM3BOJAIINE  OOBICK, OO0s3aHbl  OBITh
OUTETHFHBIMY, TPEOOBATEIHPHBIMU, KOPPEKTHBIMH, COOIOAATH MEPHI 0€30MTaCHOCTH
U HE JOMyCKaTh YHWIKEHHUS YEJIOBEYECKOrO JOCTOMHCTBA OOBICKHBAEMOTO.

[TomHOMY OOBICKY MOABEPratoTCsl OCYKICHHBIE:

! Hazapkun E.B. Mcnonb30Banre MOMOMIU CIEIUAINCTOB B PACCIIEN0BAHUY MIPECTYIUIEHUH, COBEPIIAEMBIX B
YUPEXKICHUSIX YroMOBHO- HCIONMHUTENbHON cucteMsl // M.: MUOMIL. - Psizanb.- Akagemus
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1. mpu mocTymJIeHUH B KOJIOHUIO U YOBITHUH U3 HEE;
2. npu nepeBone B 3anupaemble nomemienusi, EIIKT, IIKT, BonBopeHuu B

N30, oquHOYHYIO Kamepy U OCBOOOXKIEHUH U3 ATUX TOMEIICHUH;

3. mpu 3a7epKaHuu MOCJE COBEPIICHUS MOOera ¥ APYTruX MPecTyIUICHUH’;

4. mepena MpoOBEACHUEM JTUTEIHHOTO CBUJIAHUS U TI0 €r0 OKOHYaHUH.
[TonHBI OOBICK TPOU3BOAUTCS B CIHELHUATBHO OOOPYJOBAHHOM TMOMEIIECHUH,
pacnionoxkenHbiM Ha KIIIT wnu BOnMu3u Hero, a Ttaxke B 3manuu EINKT, TIKT,
[IIN30. WN3bsATBIE 3ampeuieHHbIE BEIIA XPaHATCA 10 PACCMOTPEHHS AEd O
MpaBOHAPYIICHUSX B MECTaX, OINpeAesIeMbIX aJIMUHUCTpalueld  KOJOHUU
(Hanmpumep, JIeHbIU, IIEHHbIE BelmM W Oymaru - B Oyxrajrepuu, Japyrue
3amnpeIleHHbIC BEIIH - Ha CKJIAJe), a MOocie PACCMOTPEHUS e, B 3aBUCUMOCTH OT
PE3ybTATOB, OHU B YCTAHOBJIEHHOM
MOPSJIKE YHUUTOXKAIOTCA WM BO3BpAIalOTCA BlajesibliaM. Marepualibl 0 TaKhX
IIPaBOHAPYLIECHUAX XPAHATCS B OT/eje 6€30MaCHOCTH KOJIOHHH. !

[IpousBoaCTBO 0OBICKA W BBIEMKH KaK CJIEACTBEHHOTO JEHCTBUS B
YUPEKICHUSIX UCTIOJIHEHUSI HaKa3aHUM OCYLIECTBIAETCS O TpaBUiaM CT. cT. 182 -
184 VIIK P®. CornacHo ucciaen0oBaHUSIM, OOBICK KaK HEOTJIOKHOE CJIEICTBEHHOE
nerictBue mpoBoguTcss B 90% cirydaeB OT BCeX OOBICKOB, MPUBOISALIMXCS IIO
YTOJIOBHBIM JEJIaM.

OOBICK HOCUT CJIOXHBIM U BechbMa CHEIU(PUUECKUN XapaKTep U OTINYACTCS
OT JpPyrMX CIEACTBEHHBIX JIEMCTBHUM  psSAOM  NPU3HAKOB. Bo-nepBbIx,
MPUHYAUTENBHBIM  XapaKTEPOM JICUCTBUU cleJoBaTelsl IO OTHOUIEHUIO K
OOBICKHBaEMOMY, a TaK)K€ OMPENICTICHHBIMU OTPaAaHUYCHUSIMHU TIPaB U CBOOO/I JIHII,
HaXOJISIIIMXCS B MOMEIICHUH WM UHOM MECTE, B KOTOPOM IIPOBOJIUTCS 0ObICK. Bo-
BTOPBIX, 00s3aTeIBHOW MPOTHUBOIOJIOKHOCTHIO TII€JIe  OOBICKMBAIONIETO |
OOBICKMBAaEMOT0 JUIA. B-TpeThuX, SPKO BBIPAKEHHBIM MOMCKOBBIM XapaKTEpPOM,
MTOCKOJIBKY CIIeJIOBATENb, MPOU3BOISIINI OOBICK, pacrlojiaraeT 3a4acTyl0 BechbMa

HCIIOJIHBIMHM JAaHHBIMH O IIPpHU3HAKaX H3bIMACMbIX O6’BCKTOB, KaK IIpaBHIIO,

! Kazaxos U.A., Koganes A.J[. OcOOEHHOCTH TIPOBEICHHUS 00BICKA B YCIOBHAX UCIPABHUTENBHBIX YUPEKICHUHA //
WznarenscrBo: Hayunast kaura, - Boponexckuit nactutyr @CHH Poccun, 2015. - C.354.
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CIIpsATAHHBIX OOBICKMBAaECMBIM JIUIIOM. !

B ncuxonmornyeckoMm acnekTe OOBICK B YCIOBHSX HCIPABUTEIBHBIX YUPEKICHHI
MPEJCTaBIIET COOOM CIOKHOE M CcrHenu(uuecKkoe CIeACTBEHHOE ICHCTBHE, YTO
CBSI3aHO B TIEPBYIO Ouepelb C OCOOCHHOCTSIMH COKPBITUS OCYXJICHHBIMH
pPEeIMETOB, UMEIONINX 3HadeHue NI nena. COKpBhITHE OCYKIEHHBIMU MPEIMETOB
BO MHOTOM OIpEeeseTCs] MPUCYIIMM UM TPECTYIMHBIM «IPo(ecCHOHAIN3MOMY, a
Takke 00pa3oM KH3HU B YCJIOBHUSX MOCTOSHHOTO HAA30pa 3a HUMH, MPOBEICHUS
PEKUMHBIX OOBICKOB, IUIAHOBOTO U 0O0miero oObIcKa, 4YTO 00yClIaBiIMBaeT
HEKOTOPYIO H3OILIPEHHOCTh B MECTax M CIO0CO0aX COKPBHITHA. 3HAHHWE JIHIIOM,
OCYIIECTBIISIIONINM HEOTJIOXKHBIC CJICICTBEHHBIC JEWCTBUSA, 3aKOHOMEPHOCTEH,
HanboJiee pacpoCTPAaHEHHBIX MECT B CITOCOOOB

COKPBITHS OCYXKIACHHBIMHU MPEIMETOB, MOJISKANUX U3BATHIO, BO MHOTOM MOXET
OOJIETYHTH €ro OUCKOBYIO JESATEILHOCTb.

MO>KHO BBIIETUTH CJIEAYIONINE OCHOBHBIE 1M O0BICKA!

1) momydeHue OKazaTenbCTB (B BUIE OpPYIUN MPECTYIUICHHS, TPEIMETOB,
JIOKYMEHTOB);

2) co3gaHue YCJIOBHM JJIsi BO3MEIICHUS MAaTepUAIbHOrO yiiepOa, MpUYMHEHHOTO
PECTYIUICHUEM;

3) U3BATHE MPEAMETOB, 3aNPEIICHHBIX K TPAXXIAHCKOMY 000pOTY;

4) oOHapyKeHHE Pa3bICKUBAEMBIX JIUIL M TPYIOB.

B ycnoBusix ucmpaBUTEIBHOTO YUPEKICHHS TMOSBISETCS Takas 3ajada, Kak
oOHapyXEHHE U U3BATHE MPEIMETOB, HE U3BATHIX U3 IPAKIAHCKOT0 000pOoTa, HO
BXO/SIIIMX B MEPEYEHb 3aNPELICHHBIX BEUIEH, NpeaycMOoTpeHHbiM IIpaBuiamun
BHYTPEHHETO paCIOpsA/IKa HWCIPABUTEIbHBIX yupexnenuid. Crnenududsl u
OOBEKTHI, JJIsi OOHAPYKCHHS] W M3BATUS KOTOPBIX MPOBOJIUTCS OOBICK TIpHU
paccieoBaHuy TPECTYIUICHUH B YCIOBHSX MCIPABUTEIBHOTO yUpexaeHus. Tak,

NpU MU3YYEHUU MaTEpUaJOB YroJIOBHBIX Jed, B 69 9% ciaydyaeB HCKOMBIMU

! ®omun FO.C. TIpobieMbl paccMOTPEHUs IPECTYILIEHHUI, COBEPIIEHHBIX B YCIOBHAX MY, B COBPEMEHHBIX
yenoBusix. FOpunmueckne naykn 2016- C.204
2 BaneeB A.T. TakTuka o0bICKa W BEIEMKH [IPH MIPOM3BOJICTBE PACCIEN0BAHMUS IPECTYILIEHHH, COBEPIIEHHBIX B

YUPEXKICHUSIX yrolOBHO-UCTIONHUTENBHOM crcteMbl: MoHorpadus. - Bonorga: BUITD ®CHUH Poccnn, 2015. -
C.112
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00BEKTaMH SIBISUIACH 3alPEIEHHBIE I OCYXKACHHBIX BEUIU U IPEIMETHI.

bopsba ¢ NpPOHMKHOBEHHEM B MeECTa JIMIIEHHS CBOOOJBI, 3alpelEHHBIX
IPEeIMETOB OJIHA U3 OCTPhIX NPOOJEM JEATEIbHOCTH HUCHpPaBUTEIbHBIX
yupexacHui. Ee axTyanbHOCTb  OIpEelNessseTcs paclpOCTPAaHEHHOCTBIO U
YCTOMYMBOW TEHACHLMEN K POCTY IIPABOHAPYILICHUW, CBS3aHHBIX C HE3aKOHHOU
NOCTaBKOM HA TEPPUTOPHUIO  MUCIPABUTEIBHBIX  YUPEKICHUH, Neperayen
OCYXJCHHBIM M TIOJYYEHHEM OT HHUX 3alpeuieHHBbIX MpeAMeTOB.1 Mpou3BojCTBa
0OBbICKA WM BBIEMKH. > McXOAS M3 YKa3aHHOTO, MOYHO CJENaTh BHIBOJ, 4YTO
(paKTUYECKUMHM OCHOBAHMSIMHU JUIsl TIPOM3BOJCTBA OOBICKA MOTYT SIBISTHCS Kak
JI0Ka3aTeIbCTBA, TAK M ONEPATUBHO-PO3BICKHAS MH(GOpPMAIHS, HO JIUIIb NMPU TOM
yCIOBUHU, 4YTO JAaHHas uWHMOpMamus HaajnexamuMm o0pa3oM 3akpervieHa H
repelaHa B COOTBETCTBYIOIIEM IOPSAKE JIMILY, IMPOU3BOIALIEMY PACCIEAOBAaHUE,
WU B CY/I.

JIua, mnpousBojAIIME  OOBICK, JIOJDKHBI  YUUTHIBATh  ICHUXOJIOTHIO
OpeCTyNHUKa M, KaK IpaBWJIO, OOraTelii ONBIT OCYXAEHHBIX IO COKPBITHIO
IIPEAMETOB U JOKYMEHTOB.

IIpoBeneHHOE HCCIIENOBAHUE IPOU3BOJICTBA HEOTIOXKHBIX CJIEICTBEHHBIX
JefcTBUI, HaNpaBJIEHHBIX HAa (PUKcAlMIO, U3BSITHE, UCCIIEOBAHNE MaTepUATbHBIX
CI€NOB IpPECTYIUICHUs, COBEPLICHHOTO B HCIPAaBUTEIBHOM  YYPEKICHUH,
IIO3BOJIACT 3aKIIOYUTh, YTO YKa3aHHbBIC JCHCTBHUs IIPOM3BONATCS HE BCeraa
Ka4eCTBEHHO, YTO B KOHEUYHOM HUTOIE BIIMAET HA XOJ PACCICAOBAHUA YIOJIOBHOIO
7ierna, a HEPEeAKO U Ha KOHEYHBIN €r0 pe3ysbTar.

IIppuynHaMKu HEKAYECTBEHHOI'O IPOU3BOJACTBA HEOTJIOKHBIX CIIEICTBEHHBIX
JIICUCTBUHN ABISIOTCS
- 3a/eprKKa MPOU3BOJCTBA OCMOTPA;

- HU3Kas KBAMU(HUKAIUS JIUL, TPOU3BOAAIINX CIEACTBEHHbIE TEHCTBUS (HE3HAHNE

WIM HHU3KAA YPOBEHb 3HAHWUW YrOJIOBHO-TIPOIIECCYAJbHBIX TpeOOBaHMI U

! TlepmunoB A.B.XapakTepUCTHKA JIHII, BCTYNAIONINX B HE3AKOHHBIE CBA3H C OCYKIEHHBIME // AKTyallbHbIE
MIpo0JIeMbI FOPHIMYECKOH HAYKN U TIpaBoNprUMeHHuTenbHOM mpaktuku 2017. C.369.

2 Jlazapesa B.A.,TapacoB A.A. YTonoBHOE MPOIECCYATBHOE MPABO. AKTyaJbHBIE TPOOIEMBI TEOPUU U NPAKTUKH //
M.: Opaiit, 2015. - C.277.
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TpeOOBaHUN KPUMHUHAIUCTUYECKOM TAKTUKU TMPOU3BOACTBA  CIEJCTBEHHBIX
nencTBUi);

- TPOU3BOACTBO  HEOTIOXKHBIX  CIEICTBEHHBIX  JICMCTBUM  CJIEACTBEHHO-
OTIEPATHUBHON TPYIIOW HE B MOJHOM COCTaBe, B TOM 4uCIe O3 MPUBJICUCHUS
CHielUaICTa- KPUMUHAJIUCTA;

- cnabas oxpaHa MecTa MPOUCLIECTBUS WJIM HECBOEBPEMEHHOCTb OpraHHU3aluu
OXpaHblI;

- HEJO0CTaTOYHOE UCIIOIh30BaHUE CPEJACTB KPUMUHATUCTUYECKON TEXHUKHU;
IPOU3BOJICTBO HEOTVIOKHBIX CJICJACTBEHHBIX JACHCTBUM O€3 NMPUMEHEHUS HAy4YHO
00OCHOBAaHHBIX PEKOMEHJAIMM W COCTABJICHUS IUIAHOB, HEHUCIIOIH30BAHUE
TUIIOBBIX TUTAHOB IIPOBEICHUS CIIEJICTBCHHBIX JICHCTBUM.

VYka3aHHblE HEJ0YEThl NPHU TMPOU3BOACTBE HEOTJIOXHBIX CJIEJCTBEHHBIX
JEUCTBUIM BJIEKYT yTpaTy MaTepHaJIbHBIX CJIEIOB COBEPIICHHS MPECTYIUICHHUS,
MOTYIIUX  BIIOCJIEJICTBUM CTaTh BEHIECTBEHHBIMH  JIOKa3aTENbCTBAMHU  T10
yTrOJIOBHOMY JIEITY.

[lonBons UTOT BBIIIIECKa3aHHOMY, CJIeIyET OOpaTUTh BHUMAHUE, YTO:

CornacHo YrojIOBHOMY M YTOJIOBHO-IIPOIIECCYabHOMY 3aKOHOJATEIBCTBY
OOBICK 1 BbIEMKA MOAPA3ACIAIOTCS Ha MPOIECCyalbHbIE U PEKUMHBIC.

OOBICK M BBIEMKA KaK PEKUMHOE MEPOIPUATHE MPOU3BOAUTCS C IIEJbIO
BBISIBJICHUS! ()AKTOB U MPU3HAKOB MPUTOTOBIICHUSI K COBEPIICHUIO MPECTYIUICHUNA U
MIPaBOHAPYIICHUN HA TEPPUTOPUN UCIIPABUTEIBHBIX YUPEKICHUN.

[IpousBoACTBO 0OBICKA W BBIEMKH KaK CIEACTBEHHOTO JCHCTBUS B
YUpEeXKACHUSIX UCTIONHEHUS HaKa3aHW OCYIIECTBISETCS 1O mpaBuiiaM cT. cT. 182 -

184 VIIK PO.

2.1 Ilopsiiok npou3BOACTBA 00BICKA

OOBICK, SBIISIETCS CHOCOOOM COOMpaHUs JOKA3aTeIbCTB IO YTOJOBHOMY

neny. OT 3aKOHHOCTH U OOOCHOBAHHOCTH MPOBEJEHUS OObICKa OyneT, 3aBHUCHT,

KOHCUYHBIN UTOT JaHHOTI0 IIponccca.
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Jist aToro cienoBaTellb JOJKEH COOII0JATh OINpPECICHHbIE YCIOBUS
MIPOU3BOJICTBA OOBICKA, TAKUE KaK:
1) npou3BoAUTH OOBICK MOCIIE BO30OYKIEHUS YTOJIOBHOTO JEJa;
2) HanuuKe PaKTUYECKOTo U IOPUANYECKOTO0 OCHOBAHMS;
3) Hanu4ue CBEJEHUM, MOCITYKUBIIMX OCHOBAaHHUEM Il MPOU3BOJCTBAa OOBICKA,
KOTOpbIE JOJDKHBI COAEPKATbCA B JI0KA3aTENbCTBAX IO JAHHOMY YTOJIOBHOMY
ACIy;
4) He JOmMycKaThb MPOU3BOJICTBO OOBICKA B HOYHOE BpeMs 3a MCKIIOYEHHEM
CIly4aeB, HE TEPISILIUX OTIaraTeiabCTB;
5) mpUCyTCTBUE MOHATHIX IIPU IPOU3BOJICTBE OOBICKA;
6) OpUCYTCTBHE JIMIIAa, Y KOTOPOTO  MPOU3BOAUTCS  OOBICK,  JIHOO
COBEPIIEHHOJIETHUX YJIEHOB €r0 CEMbH;
7) OOBICK B TIOMEIICHUSX, KOTOPBIC 3aHATHl MPEANPHUATHIMH, YUPEKICHUIMHU,
NPOU3BOJUTCA B TPUCYTCTBUU TPEJICTABUTENS aJAMUHHUCTPALMK  JAHHOTO
npeanpusaTus (¢ 2015 roga cuntaercs He 00I3aTEIBLHBIM);
8) BCKpBITHE OOBEKTa OCYHIECTBISETCS TOJBKO B CIydasX, KOTJa Biajeler
00BEKTa OTKA3BIBAETCS IOOPOBOJBHO €TI0 OTKPHITH;
9) nuuHBIA OOBICK JHIIA OCYIIECTBIAETCS B MPUCYTCTBUHM CHEIUAIUCTOB H
MOHSITHIX OJTHOTO TI0JI1a;
10) B mporecce 00BICKA, M3BATUIO TOMJIEKAT TOJBKO TE€ JOKYMEHTBI, KOTOPBIC
MMEIOT 3HAUYEHHE JJI YTOJIOBHOIO JIENIa;
11) omacHple NEWCTBUS IS KU3HH OOBICKHBAEMOTO HE JIOIYCKAIOTCS JEHCTBHS
pH OOBICKE.

Heobxomumo oTMeTuTh eme pa3, YTO OOBICK TPOU3BOIUTCA TIO
MOTUBHPOBAHHOMY MOCTAHOBJICHUIO CJIEIOBATENS U TOJIBKO C CAHKIIMHU MTPOKYpOpa.
[Tpu oOricke, ciemoBaTenb 00sS3aH MPEABSIBUTH MMOCTAHOBJICHHE HA MPOBEACHUE

CJIEACTBEHHBIX JCHUCTBUN Pa3pelIEHUE O MPOBEICHUN CIIEICTBEHHBIX ACUCTBUN. B
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HEOOXOIUMBIX CITy4asiX JIJIsl y4acTHs B IPOU3BOACTBE OOBICKA CIIEOBATENb BIPABE
BBI3BaTh COOTBETCTBYIOMIETO CIENUaIucTa.t

[Ipu npousBoacTBE OOBICKA TMOCJHE MPEABSABICHUS IOCTAHOBIEHUS
CJe10BaTeNb NPEAJIAracT BbIAATh OPYIHs MPECTYIUIEHUS, MPEAMETHl U LEHHOCTH,
JNOOBITHIE TPECTYNHBIM IYTEM, a TaKXe APYyrue MNpPeaIMeTbl WIH JIOKYMEHTHI,
MOTYIIME HMETh 3HaueHue Mg Jena. B ciydae 1g0OpoBOJIBHOM  BBIJAYM,
CJI€10BAaTENb MMEET MPABO OTPAHUYUTHCS TOJIBKO M3BATUEM M HE NPOU3BOJAUTH
o0bIcKk. COCTaB yYaCTHHUKOB OPTaHU30BBIBAETCS C YYETOM TSAHKECTU COBEPIICHHOTO
npectynHoro aesHus. Tak jKe, ONpeaensieTcss 4YHUCIO HYXKHBIX pPaOOTHUKOB
NOJIULINM, CHEUUATUCTOB, TEXHUYECKUX MOMOUIHUKOB U Ap. MHOTZa BO3HUKAIOT
CUTYalllH, KOTJa MPHU MPOU3BOJCTBE 0OBICKA MPUCYTCTBYET OMACHOCTH IS )KU3HU
U 3JI0POBbSI ITOHATHIX.

Torna, cornacHo nonoxenusam vyactu 3 crateu 170 YIIK P®, npucyrcTBue
HOHATHIX OyneT sABIsAThCs He obs3atenbHOM. C.A Hleiidep nmpusen npumep, Korjaa
OpU MPOU3BOJCTBE OOBICKA MOXHO OBIJIO O0XHIAThb B3pbIBA CaMOJAEIBHOTO
B3pPBIBHOI'O YCTPOWCTBA, KOTOPBIN OB B HAIMYUU Y IPECTYITHUKOB.

CoTpyaHUKM MWIMLHAKA HE CTajad IOJBEpPraTh HOHSATBHIX OMACHOCTH, IPOHUKIIH B
KBapTHPY, 00€30py KU OaHIUTOB, HaJlEIM HAa HUX HApPYYHUKH U TOJBKO IOCIE
3TOrO MPUTIIACHIIN NOHSTHIX.

[Tocie yero, BepxoBHblii cyn P® oTBepr a0BOABI 3alIUTHI, TaK Kak
B3pBIBHOE YCTPOMCTBO, OpYXHE, aBTO JETalH, JEHbIU, ObUIM IOJIyYEHBI IpH
OTCYTCTBHUU IOHSATHIX.

[Ipu obbIcke, cieoBaTeNh UMEET MPABO BCKPHIBATH 3all€PThIe TOMEUICHUS U
XpaHWJIUIIA, €CIU BIAJEJEl OTKAa3bIBA€TCS JOOPOBOJBHO  OTKPBITH  UX,
clenoBaTelnb JOJDKEH M30eratb NOBPEXKJICHHS JBEpEil, 3alopoB W JPYrux
npeaMeToB. B HacTosimee Bpemst ocoboe BHUMaHHUE yaenserca mnpoliaemMam

CBO6OIH>I JIMYHOCTH. I/ICXOI[H N3 JaHHOI'O 3aKOHOJAaTCJIbCTBA, CJICAOBATCIIIO

! Myparos K.JI. CylmnocTh, 3HAYE€HHE U MPABOBbIE MOCIEACTBHS BHIEMKH [0 YTOIOBHBIM JIEIAM: IUC. ... KaHI.
topua. Hayk. ExatepunOypr, 2016. C.297
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MpEeJOCTaBlI€HAa BO3MOXKHOCTh II0 OrpPaHUYEHUIO MpaB K JIMIAM, KOTOpHIE
HaxoJISITCSl HA MeCTe OOBICKA.

IIpu 0OBICKE OOCTOSATENHCTB MHTUMHOW JKM3HHU OIPAIIMBAEMOTO JIHIIA,
cienoBaTeNb 00513aH MPUHATH MEPHl K TOMY, YTOOBI OHM HE OBUIN OTJaleHbl (4. 7
cT.182 VIIK PD).

B xone mpoBeneHus CieACTBUS CleoBaTeNb 00s3aH MPEayNpeauTh BCeX
YYACTHUKOB  JIAHHOTO  MEPONPHSTHS O  3ampere  pasmiamieHus  (akToB
NIPOU3BOJICTBA OOBICKA, JMYHON KU3HM OOBICKHBAEMOI'O W JPYTUX Tpa)aaH
NPUYACTHBIX K JaHHOMY JelIy, a TaKXe pPa3bsCHACTCS OTBETCTBEHHOCTh 32
HecoOmoeHne 3Tol ob0s3aHHocTU. [locime 4ero, y4acTHUKHM CIEICTBUS BHOCST
CBOH TIOAMHUCH B MPOTOKOJ JJIs1 YAOCTOBEPECHUS.

Cyn B mporiecce pazoupaTesbCcTBa Jiefia, JOJDKEH MPeynpeInuTh YIaCTHUKOB
mpoiiecca 0 He pa3rialieHuu, THTUMHOM JKU3HU JIUIA, TPOXOJISAIIEro M0 JaHHOMY
neny. Ilocne dvero, B cyn NpuUHHUMaeTcs 3a u3ydyeHwe Martepuana. [Ipeamersl,
KOTOpBIE OBLIM OOHapyX eHbl TpHU OOBICKE, ClIeIOBATEIb 00s3aH, MPEIbSBISET
MOHSITBIM, a TAKXKe JIPYTUM MPUCYTCTBYIOIINM JIMIIAM U 00paTUTh UX BHUMaHUE Ha
KOHKpETHBIE 0COOCHHOCTH (MecTo M croco® XpaHeHwus). B ciaydae HamoOHOCTH
OHM YIAKOBBIBAIOTCS M OIEYATHIBAIOTCS HAa MeECT€ OObICKa B MPHUCYTCTBUH
ceugeteneii. CrienoBaTeNb JOJDKEH CTPOrO0 OTPAHUYUTHCS U3BITHEM MPEIMETOB H
JOKYMEHTOB, MOTYIIMX HMETh OTHOIIeHHe K Jneny. Opyxue, HApKOTHUKH,
Ooermpunacel W T.M. TMOMJIEKAT HEMEIJICHHOMY HW3BATHIO, TaK KaK SBISIOTCS
3aIpeleHHbIME B o0parieHun. !

[IpoBenenne MUUHOTO OOBICKA, KaK M JPYTUX CIEJICTBEHHBIX JIEWCTBUH, 10
BO30Y)KJICHHUS YTOJIOBHOTO JIeJia MOTJIO OBI JIMIITUTH CMBICIIA CaM aKT BO30YKICHUS
YTOJIOBHOT'O JIeNia, CAENATh €r0 HEeHY)KHBIM, IMO3BOJMIO ObI BECTH PacCiIeIOBAaHUE
BHE YCTAHOBJIEHHBIX 3aKOHOM CPOKOB H PACHpPOCTPAHATHh MPOIECCyaTbHOE
NPUHYXKJCHUE Ha OTHOIICHHWS, Haxoasmuecs BHE Cchepbl  yroJIOBHOTO

CYJIONIPOU3BO/ICTBA.

! YronoBHo-niponeccyanbHslii koneke Poccuiickoii Menepaiwn: Gpenepanbhbiii 3ak0H PO ot 18.12.2001 Ne 174-®3
(pen. or 12.11.2018)
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3aiepkaHue C MPOBEIACHUEM JIMYHOT'O OOBICKA, MOXKET MPOUCXOAUTH B TOM
Clly4yae, €CJIM COBEpIICHHE MPECTYIJICHUs MOXKET OBbITh Ha3HAuY€HA YroJOBHAs
OTBETCTBEHHOCTh, BIIEKYyIlas 3a co0ol iuienneM cBo6obl (4. 1 ct. 91 YIIK PD).
I'paxxanvH, KOTOPOTO MOJABEPrarOT JUYHOMY OOBICKY, BIpaBe y3HATb O TOM,
BO30YXKJIEHO JIU YTOJOBHOE JIeJI0 MPOTUB Hero. Ecnu neno He BO30YXKIEHO, OH
BIIpaBe 0OPATUTHLCA C KAJIO0O0U K MpoKypopy. B ciiyyae nmomauu xanoObl, TUYHBIN
0OBICK HE OCTAaHABIIUBAETCS, €CJIM OpPTaH JO3HAHUS WJIH CJIEIOBATEIb CYUTAIOT, UTO
OH HEOOXOIUM.

Hanuuue ocHoBaHMil mosiarath, 4TO MCKOMBIE MPEAMETHI WM JOKYMEHTHI
HAXOJATCSl y JIAHHOTO JIWIIA, UMEIOT BaXKHOE YCJIOBHUE ISl TIPOBEACHUS JTUYHOTO
oObicka. TakuMu OCHOBAaHUAMH SIBISIOTCS (AKTUUECKHUE JaHHBIE, KOTOpPBIC
YKa3bIBAIOT HA TO, YTO JIUIIO CKPHIBAET OTHICKMBAEMBIE TIPEAMETHI U JOKYMEHTHI Y
ceOs1. TpeTbUM W TIOCJEIHUM YCIOBHEM IPOBEACHUE JTUYHOTO OOBICKA SIBISETCS
MPaBWIHLHO COCTaBJICHHOE MOCTAHOBJICHUE O €ro nposeaeHuu. MMmeroTcs ciaydas,
r7ie 3aKOH He TpeOyeT ero BhIHECEHUS
1) npu 3aepkaHuy JTULA WIM 3aKITIOYEHUH €r0 MOJ CTPaXYy.

2) NpU HAIUYUM JOCTATOYHBIX OCHOBAaHWM TMoJiarath, 4YTO, HaXOJsIIEeCs B
MOMEIIECHUY WM WHOM MECTE IMPOBEICHHS OOBICKA JIMIO, MOXET CKPBIBATh NPH
cebe TIpeaAMETHI, a TAKXKE JOKYMEHTBI, IMEIOIINE 3HAaUeHUE IS Jea.

B mepBoM u3 3THX CciydaeB OCHOBAaHHEM IIPOBEICHHUS JMYHOTO OOBICKA
SABJISIETCS TOCTAHOBJIEHUWE O 3aJEp>KaHUU, a BO BTOPOM - MOCTAHOBJIEHUE O
MTPOM3BOJICTBE OOBICKA B TTOMEIIEHUN (HMHOM MECTE).

Pe3ynpTaThl ocMOTpa OOHApY>KEHHBIX TpPHU OOBICKE NPEIMETOB M TOKYMEHTOB
3aHOCSITCSI HEOCPEJACTBEHHO B MPOTOKOJI HA MECTE CJIEJICTBEHHBIX IeMCTBUN. Eciun
OCMOTp TpeOyeT 3aTpaT BPEMEHH, CIIEIUATMCTOB, HAYYHO TEXHUUYECKUX CPEJICTB, B
ATOM CJIy4ae CIe0BaTEIb MOXKET 3aMUCcaTh T€ MPU3HAKU, KOTOPbIE OYIYT SIBISATHCS
OYEBHUJHBIMHU JUISI KaXKJIOTO YyYacTHHKA oObicKa. [Ipm wu3baTHM u3menuil u3
JParolieHHBIX META/UIOB W JIPArolleHHBIX KaMHEW, aHTUKBAPHBIX IMPEIMETOB,

HpOI/I3BeI[eHI/H71 HCKYCCTBa CJICHOBATCIb 3allMCBIBACT B IIPOTOKOJIC 0OBICKa
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HAaMMEHOBaHUE U3ENHs, a TAK)XKE, OMUCHIBAIOT €ro NpU3HAKU (MHIWBHYalIbHbIE U
POJIOBBIC).

BaroTy MHOCTpaHHOTO IMPOMCXOXKICHUSI U POCCUMCKHAE NEHBIH, €CIIM OHU
MMEIOT 3HAYEHHUE, JIMIIb KaK MaTepUaIbHbIE IIEHHOCTH, 3aHOCATCA B IPOTOKOJ U
YKa3bpIBAlOT TOUYHYIO CYyMMY U3BATOro. ECiIM K€ OHM NMPEACTABISAIOT UHTEPEC, KAK
WHIUBUIYAJIbHO OIPEACIICHHbIE JIEHEKHbIE 3HaKH, TpeOyeTcs 3a(UKCUPOBATH
HOMEpP KaXXJOW KYIIOPbl M TaK K€ 3aHECTH NpoTokoid. CorjacHo ¢ yacTeio 14
crateeil 182 VIIK P®, NONBITKM YHHUYTOXKEHUS WA CKPBITUS MNPEAMETOB H
JOKYMEHTOB, HApyIIEHHUE TMOpsSAKa CO CTOPOHBI OOBICKUBAEMBIX, CIIEIOBATEIb

00s13aH 0TOOpaKaTh B MPOTOKOJIE OOBICKA.

2.2 Yca0BuA ¥ NOPAAOK NMPOBEACHNSI BbIEMKH

BrieMky He creayeT OTOXKAECTBISATh U C MPEAYCMOTPEHHBIM 3aKOHOM
BPEMEHHBIM H3BSITUEM JOKYMEHTOB OpraHW3alluii U TpakJaH HAa MaTepualbHBIC
[IEHHOCTH M JIGHEeKHBIE CPEJICTBA, OCYIIECTBISeMbIM opranamu MBJ[ s
YCTAaHOBJICHUS WX TMOJUIMHHOCTH, JTUOO MpU HATUYMH OCHOBAHHWI ToJlaraTh, 4YTO
3TH TOKYMEHTBI MOTYT ObITh YHUUYTOKEHBI, COKPBITHI, 3aMEHEHBI U N3MEHEHBI.

Takass mepa, ycraHoBie€HHas HOBOW penakuuer m.25 cr.ll 3akona «O
MOJUIUK»!, XOTS M NpHMeHseTCs NPU HAJIMYMU JAHHBIX, BIEKYIIHX HE TOJIBKO
aIMUHHUCTPATUBHO-TIPABOBYIO, HO U YTOJOBHYIO OTBETCTBEHHOCTb, U PEATU3YyETCs
B (opme, OIM3KON K MpoIeCCyalbHOU (COCTaBIIGHHE MPOTOKOJIA, MPUBJICUYCHHE
MOHSATHIX U T.I1.), COXPAHSIET BCE K€ CBOW aIMUHUCTPATUBHO-TIPABOBOI XapaKTep.

OHa oTauyaeTcss OT BBIEMKHM CBOE€M 00E€CHEUYUTENbHOM IENbI0 U

KPaTKOBPEMEHHOCTBIO: TIPUMEHSETCSI Ha CPOK HE O0Jiee CeMU CYTOK, a TIPH yrpo3e

IIPUOCTAHOBKH ACATCIBHOCTH IPCANPUATHA, OCYIICCTBIIAIOMICTO (I)I/IHaHCOBYIO,

! ®enepanbubiii 3akon "O cnyx0e B opraHax BHYTpeHHHX el Poccuiickoii Menepalun ¥ BHECEHMH H3MEHEHHUH B

OTJeNbHBIE 3aKOoHOMaTeNbHbIe akThl Poccuiickoit @eneparpm” ot 30.11.2011 N 342-®3 (mocnenHsas pemaxiws

03.08.2018)
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XO3SIIICTBEHHYIO, IPEANPUHUMATENIBCKYIO U TOPTOBYIO J€ATEIbHOCTbD, - HA CPOK HE
6onee 48 yacos.

Oprasbl paccieioBaHUs Yallleé BCEro MPOU3BOAAT BBIEMKY MPEIMETOB H
JOKYMEHTOB U3 CIY>K€OHBIX MOMEIIECHUN MPEeNNpUATHNA U OpraHU3alMi, XOTsS He
MCKJIIOYAETCS M BbIEMKa U3 KWJIBIX MMOMEUIEHUH rpaxkiad. B aToMm ciiydyae BbleMKa
MOJKET TMPOU3BOAUTHCSA TOJBKO C paspelmieHus cyna. Takow ke TOpsAIOoK
YCTAHOBJIEH JI BBIEMKH JJOKYMEHTOB, COJEp)KalMX MH(OpMAILUIO O BKIaAaxX U
cyeTax rpaxaaH B OaHKaxX W WMHBIX opraHuzamnusax (m.7 4.2 cr. 29 VIIK P®). B
OCTAJIBHBIX cily4dasXx (OpMaIbHBIM OCHOBaHUEM JJIi BBIEMKH  SIBJISICTCS
MOTHBHUPOBAHHOE TOCTAaHOBJIEHUE cieaoBaTens (cM. mpuioxkenue 77 k cr.476).
Opnako, Korja pedb UAET O BBIEMKE NPEIMETOB U JIOKYMEHTOB, COJEpKAIIUX
rOCY/IapCTBEHHYIO WJIM HMHYIO OXpaHseMylo (QeAepalbHbIM 3aKOHOM TaiiHy,
Tpebyercs cornacue npokypopa (4.3 ¢r.183 VIIK).

Xoa u pe3yibTaThl BhleMKH (UKCHPYIOTCS B IpoTokoiie. Ero copepkanue
pernamenTupoBaHo c1.166 u 182 VIIK PD® u B OCHOBHOM COBHAJAET C
collepKaHMEeM TMpOTOokojia oObIcKa. I[IpOTOKON BBIEMKH, a TaKXe H3IbITHIC
NpeIMEThl W JOKYMEHTBHI SBIAIOTCS JOKAa3aTeIbCTBAMU, OIHO M3 KOTOpHIX 0€3
OpPYroro TEpPSIET [0Ka3aTelbCTBEHHOE 3HaueHue. Komms mnpoToKoja BBIEMKH
J0JKHA OBITh Bpy4eHa JIUIY, Y KOTOPOro ObUTH U3BSTHI MPEIMETHI U JJOKYMEHTHI,
yeM oOecreunBaeTcs BO3MOXKHOCTh OO0KalmoBaHUSI NIEWCTBUM ciemoBaTenss H

IPpCABABICHHUC UCKa O BO3BPATC HEO0OOCHOBAHHO M3BITOTO.
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SAKVIIOYEHUE

B pabote paccmaTpuBaiuch cleICTBEHHbIE JEUCTBUS KaK OOBICK U BbIEMKA,
a MMEHHO TOHSTHS, MPOLECCYyalbHbI MOPSIOK MPOU3BOJCTBA. XOTEJIOCH OBI
OTMETUTh, 4YTO OOBICK W BBIEMKAa, KaK M JpYrue CJEACTBEHHBIC CHCTBUS
BBITIOJTHSIOT CBOIO (DYHKITMIO U UMEIOT CBOE 3HAUYECHHE, CBOU 3aJlayd, BMECTE OHHU
CITYXaT OJTHOM 1eJU - 00BEKTUBHOMY, BCECTOPOHHEMY, MACIITAOHOMY PACKPBITHIO
IPECTYIUICHHUIO.

B cBoeli pabore s wucciemoBalia BOIPOCH], KacalollUecs OCHOBaHHWM U
MOpsiIKa TPOU3BOJICTBA OOBICKA U BbIEMKH. B TaHHBI MOMEHT 3Ta TeMa SIBJIACTCS
aKTyaJbHOM.

B cBoell mpakTUUECKOW JIESATEIILHOCTH  CJEAOBATEIM OYEHb YacTo
CTAJIKUBAIOTCS C HEOOXOIUMOCTHIO MPOBEICHUS JAHHBIX CJICICTBEHHBIX JICHCTBUM.
Taxum oOGpa3zoM ISl YCIIEIIHOTO U 3aKOHHOTO MPOBEACHUS OOBICKA WIJIM BBIEMKHU
HEOOXOAMMBI CJICAYIOIIHNE YCIOBUS:

1.) OGs13aTenbHOE IPUCYTCTBUE MOHITHIX (HE MEHEE JIBYX);

2.) Pa3bsicHeHHe HIIaM, MPUCYTCTBOBABIIMM IIPU MPOU3BOJCTBE OOBICKA H
BBIEMKH, MX TIpaB U 00S3aHHOCTEH;

3.) [Ipou3BoACTBO OOBICKA MJIM BBIEMKH B HOYHOE BPEMsi, KpOME CIydacs, HE
TEPISIINX OTJaraTebCTBa, HE TOMYCKAeTCs;

4.) Ilpuctynas K OOBICKY WUIM BBIEMKE, CJIEIOBATeNIb 00S3aH IMPEIbIBUTH
IIOCTAHOBJICHHE 00 ATOM;

5.) CnenoBarenb [OMKEH NPUHUMATh MEPBI O COXPAHEHHIO B TalHE
00CTOSITENNLCTB MHTUMHOM KH3HU JIMIA, B HEM MPOKMBAIOIIETO (B TMTOMEIICHUN)
MIpU IPOU3BOACTBE OOBICKA U BHIEMKHU;

6.) [Ipu mpou3BojicTBE OObICKA MM BBIEMKH CJIE€IOBATENb JIOJXKEH U3bIMATh
MpEeAMEThl U JOKYMEHTBI, KOTOPbI€ UMEIOT OTHOUIEHUE TOJBKO K ey, a TaKkKe
3ampelleHHble K O0palleHuI0, HE3aBUCUMO OT WX OTHOUIEHUS K JeNy, JUYHBINA
OOBICK MOXXET MPOBOJUTHCS TOJIBKO JIMIIOM OJIHOTO Moja ¢ OOBICKMBAaE€MBIM U B

MNPUCYTCTBUU IIOHATBIX TOI'O JKC II0JIa; O IIPOU3BOACTBC OOBICKA WU BEIEMKE
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COCTaBIIIETCA MPOTOKON C coOmoaeHueM tpedoBanuil cr. 166 YIIK P®. Konus
IPOTOKOJIAa BpydYaeTcsl JIMLLY,

OObick W  BbleMKa  SBISIOTCS  BaXXHOM  YacThIO  IPOM3BOACTBA
NPEBaPUTEIHLHOTO CIEACTBUSA, TaK KaK MPEIMETHI U TIOKyMEHTHI, U3bSITHIC B
npoliecce MPOU3BOJACTBA OObICKA M BBIEMKH, WIPAIOT BaKHYIO pOJb B IpOLECCE

AOKAa3bIBaHUA U B YTOJIOBHOM ITPOLECCE.
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passuTHsA. OCHOBHBEIM (AKTOPOM, OMpPENENAOINA NPaBOBYIC CHCTEMY, ABJIAETCH
rocyZapCTBEHHAst UACOJIOTHAL.

B naHmnoi KypcoBoii paboTe, pacCMOTPEHBI PEIHTHO3HBIC NMPAaBOBBIE CHCTEMBI.
OcHOBHOIl  0COGEHHOCTBIO,  PEAMTHO3HbIX  MPABOBBIX  CHCTeM,  ABIACTCA
rocyapCTBEHHOE TNPH3HAHME PENHTHO3HBIX TEKCTOB, KaKk  OCHOBOMOJAralouiux
NpaBoBBIX HOPM. B JaHHBIX NPaBOBBIX CHUCTEMaX HOPMATHBHBIE MNPABOBLIC AKTHI
MIpaloT BTOPHYHYIO poJb, a 0cof0e MECTO Cpei HCTOMHHKOB HOPM Npaba 3aHUMaloT
paboTEl y4yeHBIX OOrocioBoB (ZOKTPHHEI). OTO CBA3@HHO C HETOYHOCTAMH B
PEry/IMpOBaHHH OGUIECTBEHHBIX OTHoWIeHHit. Tak e B PeNMrHO3HOH MpaBOBOH
CeMbe, HOPMBI TIpaBa He MOTryT MpPOTHBOPEYHTh HOpMam peNurud. Pemuruosusie
paBoBLIE CHCTEME], HaUMeHee MOABEPIKEHBI PA3NIMYHBIM H3MEHEHHAM, BJIHAHHEM
u3sHe. s Hero xapakTepHa cTabMIbHOCTh, KOHCEPBATH3M, 8 B HEKOTOPHIX Cllyyasx
M HETEPIIUMOCTb.

B coBpeMEHHOM MHpE CYIUECTBYIOT pas/IHYHbIE PpeJIMTHO3HbIE MPaBOBLIC
cucTeMbl. MIX pa3nuuks OCHOBaHB Ha MHoOroo0GpasuM pa3sinHYHEIX BepOBaHH H
BepoyueHuii. B pmaHHO#f Kypcosoft paGoTe, paccMOTpeHBI TakKue PCIHTHO3HbIE
NpaBOBbIE CHCTEMBI, KaK:

- MycyJlbMaHCKas NpaBoBas CHCTEMa;

- KaHOHHWYecKas IIpaBOBasi CHCTEMA,

- eBpeiickan (MyaancTCKas) NpaBoBas CHCTEMA.

PaccMOTpEHEl HCTOYHHKH MpaBa, HX 0CO0EHHOCTH. POAB PENHTHO3HBIX TEKCTOB,
HOPMATHBHO-TIPABOBEIX 3KTOB, CY/IeGHBIX NpeleJeHToB, paboT yueHbIX DOrocaoBoB
B PEJIMTHO3HBIX MPaBOBEIX cHcTeMax. [[poaHanu3HpoBaHa B3aHMOCBA3b FOCy1apcTBa

M penurud. PacKphITHl OCHOBHblE NPOGNEMBl peryaupoBaHHsi OOIIECTBEHHBIX





oTHoulennii. Bce Bhlllle H3/I0XEHHOE, TOBOPHT O HECOMHEHHOH aKTyalbHOCTH
BeIOpaHHOW TeMbl, OCOOEHHO B COBPEMEHHBIX YCJIOBHAX, CAOKHBIIMXCA Ha
MEXIYHAPOAHOH apeHe.

Ilear ucciaemnoBaHUA  ABASAETCA, PACCMOTPEHHE PENHIHO3HBIX TEKCTOB, KakK
MCTOYHHKOB TMpaBa B pEJNUrHO3HBIX TMpPaBOBBIX CHCTEMAX, HX 3HAYHMOCTB,
pPasHOBKAHOCTH ¥ OCOOEHHOCTH MPHMEHEHHA.

O0bekT AaHHOH KypcoBoit paboThl ABNAIOTCA PENTHIHO3HBIE NIPABOBBIE CHCTEMEL,
HX 0COOEHHOCTH M pa3sHOBHIHOCTE B COBPEMEHHOM MHPE.

IMpexMeT HccnenoBaHHA — PEIMTHO3HbIE HCTOYHMKH MpaBa B PENIUTHO3HBIX
MpaBoOBBIX CHCTEMAX, HX pONb, pa3nuuus, chepbl cIUAHUA Ha OOLIECTBEHHbBIE
OTHOLLIEHHS.

JIna pellleHHA Bbille MOCTABICHHOH LENH, HYXHO PCLIHTEL PAN ONPEACACHHBIX
3ajau;

1. UccnenosaTh BUABI PENMIHO3HBIX NIPABOBBIX CHCTEM, HX 0CODEHHOCTH.

2. M3yuntb 0cOGEHHOCTH PENUTHO3HBIX TEKCTOB, H APYIHX HCTOYHHKOB paBa, B

PEJINTHO3HBIX MPABOBBIX CHCTEMaX.

MeTo1p1 HCCNIEAOBAHHS:

1. MeToa cHCcTEMHOTO MOAXO/A.

2. U3yuenne u 06o61ieHHe HayuyHOH NUTEpaTyphlL.

3. Teoperuyeckuii MeTOA.

Teoperrueckoif 0cHOBOt AN HanucaHUsA KypcoBoii paboTs! mocmyxuiH paboTel
takux aBTopos, kak Anekcees C.C., Kokopes P.C., Mary3os H.H., Mancko A.B.,
Mapuenko M.H. u apyrue.

PaGoTa cOCTOHT W3 BBEAEHHMA, ABYX IJiaB, 3aKIIIOYEHHS, CIIHCKA MCIOJIBE30BaHHOM
nuTepatypbl. I'laBa mepBas NocBfilleHa MOHATHAM HCTOYHUKOB npasa. MecTo
PENMIHO3HBIX TEKCTOB CpeAy WCTOYHMKOB MpaBa. [7aBa BTOpas paccMaTpuBaer

PENUTIHO3HBIC NPaBOBBIC CUCTEMEL. Hx [IpaBOBBIC H PCJIHIHO3HBIC ocobeHHOCTH.





I'naBa 1. IloHsiTHE HCTOYHHUKOB IPaBa H MECTO CPeaH HHX
pesIHrHO3HbIX TEKCTOB

1.1. TloHATHe HCTOYHHKOB NMpasBa. BHALI HCTOYHHKOB NMpaBa

B Hacrosiiee Bpems, CYLIECTBYIOT pa3lHYHBIE TPAKTOBKH TEPMHHA HMCTOYHHK
npaBa MW ero Kpadnudukauuu. CaM TEPMHH HCTOYHHK IIpaBa B HOPHCHPYACHLHH
n3BecTeH AaBHO. «Eme B puMckuii uctopuk Tut JIusuii Hassipan 3akonsl 12 Tabauu
MCTOYHHKOM BCEro ImyB6AMYHOro M yacTHOro npasa. CNoBO «HCTOYHHK» B 3TOH dpase
ynoTpeOIeHO B CMBICAE KOPHA, M3 KOTOPOTO BBIPOCAO MOTY4ero ApPEBO PHUMCKOIO
npasa. [IpHHATO BBIACAATE HCTOUHHKH 11PaBa:

1. B MaTepHanibHOM CMBICIIE;

2. B HaeanbHOM CMBICIIE ;

3. B 1opHAHYECKOM ((popManbHOM) CMBICTE.

Hcroynuk mpaBa B MarepHajibHOM CMEICIE ABIOTCA  Pa3BHBAIOLIHECS
o6ecTBeHHBIE OTHOLLIEHHS.

WcToyHyk npasa B HAeadbHOM CMBICIIE NIOHUMAOT pa3IHYHbIE MPABOBLIE YUEHHUS
npaBoco3HaHue'». «VCTOYHHMKOM MpaBa B IOPHAMYECKOM CMbICTE HMEIOT BBHIY
pa3nuunsie GopMB! (CMoco0kI) BEIpaXKeHUH, 00BEKTHBH3ALIHH TIPABOBBIX HOPM 2,

B iopucnpyaeHuMM Tak dKe, BBIENAIOT JBAa MOHATHE npaBa: «popMa» H
«HUCTOYHMKY Npapa. ITH ABAa NOHATHA TECHO B3aHMOCBA3aHBI.

dopmMa npaea - 5T0 crocob BHIpAKEHHA BOBHE IOPHAHYECKHX NPaBHI NOBEACHHS.

HcTrouHuk mpaBa — 3TO MaTepHajibHBEIE YCJOBHS JKHM3HH, ONpeJeNAIolune
MOBEACHHS H NEeHCTBUS Npasa.

HcToyHHK mipaBa, BbIpaXasch BOBHE, NMPHHHUMAET ONPEAEJICHHYIO IPAaBOBYIO
dopMy, MO3ITOMY €ClH MBI TOBOPHM O (popMax mpasa, TO MMEEM B BHAY HCTOYHHKH

npasa’».

! Mapuenxo M.H. Teopus rocynapcrsa 1 npasa. M., 1996. C. 284-291.
? O6wan teopus npasa / Moa pen. A.C. NMuronxkuna. M., 1995. C. 164.

* Omutpyk, B.H. Teopua rocyaapctsa u npaea: yue6.nocofue. Hosoe 3nanue, 2006. C.61-62.
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B MupoBoil ropupnyeckoli Hayke W3BECTHHI cCliefyloumiHe (opMbl (MCTOYHHMKH)
npaea:

¢ [IpaBoBoii 06bIvaii;

o HopmaTuBHEIl aKT rocyJapcTBEHHOTO OpraHa;

e [IpaBOBOil npeLeaeHT;

e HopmatuBHblii foroBop;

e OOuIHe NPUHLHIIE TIpaBa;

e laeu ¥ NOKTPHHBI;

¢ PeanruosHble TEKCTHL

«HexoTopble YuUeHBIE BELACSIOT YETBIPE POPMBIL:

1. HopmaTHBHEI# akT;

2. IIpaBoBoii obb14aii;

3. IOpuanueckuii npeLeaeHT;

4. HopmaTusHBIH ,u;oronop"».

«ABTOpBI AAaHHBIX MO3HLIHH HE PAacCMaTPUBAIOT KakK (GOpMy INpaBa peJIMrHO3HbIE
TECTHI, HO, Mo MHeHHIO Jmutpyka B.H., 3t0 B kopHe He BepHo. Ha cerogHaHui
J€Hb PpEeAMTHO3HBIE TEKCThl, KAaK HCTOYHHK [IpaBa, paclpoCTpaHEeHbl B CTpaHax
MycCynbMaHCKOTO MHpa H otyacTH B Hapaune. CamMn peaurHo3HbiE TEKCTBI, Kak
TAaKOBbIE H3HAYaABHO He OBUIM CO3/aHbl JUIs Lesieil MpaBoBOTO PEryJlHpOBaHHS Tex
WIM HMHBIX OOLIECTBEHHBIX OTHOWIEHHH, M Mo3ToMy ofpalleHHe K peIurHo3HBIM
TEKCTaM JaXKe B CTpaHaX, HOCHLIMX TEOKpaTHyeckHil Xapakrep, He Bcerna ObIBaeT
JOCTATOYHBIM AN TOTO, YTOOBI pa3pellHTh Ty HiH HHYIO IPaBOBYIO MpoGneMy ».

[Ton pefictBMe  penMrHo3HBIX  HOPM  MOMajajlH  MHOTHE  CEMEHHBIE,
HacneJCTBEHHbIE OTHOLIEHWsA. B HacTosdlllee BpemMs OHHM HE TNOTEPANHM CBOeif

JHAaYHMOCTH B CTpaHax, roe KOHCTHTYUUHOHHO 3aKpceIncHa Kakasn-nibo

* Teopus rocynapcrsa W npasa // Moa pea. H.W. Maty3osa u A.B. Mansko. M., 1997. C. 331-337.

s O6wan Teopua npaea u rocyaapcrea// Moa pea. B.B. Nazapesa, M., 1996. C. 143,
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rocynapctBeHHas peaurua. TakuMm ofpa3oMm, MOKHO cJenarb BBIBOJ, HTO
PEJIMTHO3HBIE TEKCTH! SABJAIOTCS MCTOYHMKAMM [paBa B CTPaHaX c OGhHUHANBHO#
penuruei.

B cBfA3M ¢ BbIIIECKA3aHHBIM MOXKHO CHENaTh BBIBOJ, YTO TEPMMHA HCTOYHMK
npaBa He HMeeT eAuHoro noHATHA. Y Het onpeneneHHoil xpanudukauun. Ho Beé xe
CYLIECTBYIOT YETKO COPMHpPOBaBUIMECS BHIBI MCTOYHHMKOB NpaBa: HOPMATHBHBIH
aKkT, npaBoBoil oObIuail, OpHAMYECKHIT MNpeUeleHT, HOPMAaTHBHBIH AOTOBOp,
peNUrHo3HbIe HOPMEI, Cy1eGHEBIH NpeleaeHT, o0L1Me NPUHLIMNE Npasa.,

«1. ITlpaBoBoit oOBlyail - 3TO MpaBWUIO MOBEAEHHUA, KOTOpPOE CIOXHIOCH
MCTOPHYECKH B CHJIY MOCTOAHHOH IIOBTOPAEMOCTH B TEYEHHE MUTENBHOIO BPpEMEHH
H CaHKIIMOHMpPOBAHO TOCYNapCTBOM B KadecTBe oOweobs3arensHoro mpaswia. B
MepHoJi CTAHOBNEHMS IipaBa npecbnajalollee 3HaYCHHE WMeEs MpaBoBoi 0ObIYaif.
O6r1yHOE npaBo ObUI0 OCHOBHBIM HCTOYHHKOM MpaBa Ha PaHHUX 3Talax pa3sBUTHA
paboBnagenpyeckoro 1 peonansHOro NMpaea.

2.CynebHBlii peLeAeHT - 5T pellieHHe cyaa (00b1uHO 5TO BhICIuas cyebHas
HHCTaHLHA B CTpaHe) MO KOHKPETHOMY €Ny, KOTOPO€ 3aTeM CTaHOBUTCH 0OpasLoM,
00a3aTeIbHBIM [IPABUIIOM AJIA pELICHHA aHAJOrHYHEIX nen B 6ynymemM. B HacTosiee
BpEMA TaxKoii HCTOYHHMK LIHPOKO MCHONR3YETCA B AHMIOCAKCOHCKHMX CTpaHax
(Hanpumep "obwee npaBo" Aurnuu). IlpellefeHTHOe mMpaBo Upe3BBIYAiiHO
rPOMO3/IKO, 3allyTaHHO M [POTHBOPEYHBO, TMO3BOJNAET CYAY OCYIUECTBIATH
npaBoTBOpyeckHe (YHKLUHMH Kak B ciaydae OTCYTCTBHS COOTBETCTBYIOLUIETO 3aKOHa,
TaK H NIPH €ro HaIH4HH.

3. HopmaruBHBIH [OTOBOp - 3TO COMallleHHEe MEXIAY pa3lU4YHBIMH CyGheKTaMu
npasa, B KOTOPBLIX coiepxarci HOpMbl npaBa. OH sBhnseTcs OXHHM M3 OCHOBHBIX
HCTOYHHKOB MEXAyHapoaHoro mpasa. B psze ciyyaeB HOpMaTtHBHBEI [OroBOp
HCMOJIB3YETCA BO BHYTpHrocyaapcTseHHoMm nmnpase (PeaeparuBHBIR IOroBOp o0
co3naHuu Poccuiickoii ®enepanun, moroeopel Mexay Poccufickoit denepauueii u

OTACHBHBIMH €€ C)f'ﬁ'f:elﬂ'aMH, KONNEKTHUBHBIC JOTOBOPBI MEXAY a,uMHanrpauueifl





NpeANPUATHA U TPYAOBBIM KOJIJIEKTHBOM H ,up.)»6.

4, «PenMruo3Hele TEKCTHl - B3TO CBALUIGHHBIE KHUIMH H COOpPHHKH, KOTOpEIE
HENOCPEACTBEHHO NPUMEHSAIOTCA B cyneGHOM ¥ HHOH I0pHAHYECKOH NMPAKTHKE. DTOT
HCTOYHHK TIPMMEHSETCA, B TEpBYl0 ouepelb, B MycyabmaHckom npase (Kopan -
cobpanne noyuenuii u 3anoBepedl Asnaxa, CyHHa - >KHM3HEONHCaHHE INPOpPOKa
MyxaMmena).

5. JOKTpHHANBHBIE TEKCTh! - 3TO MHEHMA, MIAEM H JIOKTPUHBI BBIAAIOIIHXCH
YYEHBIX-IOPUCTOB. B pumckoM mnpaBe paGoThl HEKOTOPHIX H3BECTHBIX IOPHCTOB
(HanpuMep YnbnuaHa) 3a4acTyl0 COCTABIAJH OCHOBY pEHIEHHs IOpPHAWYECKHX Ae.
Cynb¥ B aHIJIOA3BIYHBIX CTPaHaX HEPEJKO OCHOBEHIBAIOT CBOH pellleHUs Ha TpyAax
aHrMUACKMX yYeHBIX. B MycynemaHckux crpaHax co3maHHbie B XII-XIV B. Tpyasl
apabCKUX IOPHCTOB, 3HATOKOB HciaMa (MIKMa) HMEIOT OpHUHANBHOE IOPHIHYECKOe
3HAYECHHE.

6. O61IKe MPUHLMIEI [IpaBa - 3TC PYKOBOASAIINE, NPHHLUMIIHAJBHLIE MONOKEHHS,
MCXONHBIE Hauyaja BCEro npasa B LieloM nuGo ompeaeneHHOH ero orpacid. B
COOTBETCTBHH C 3aKOHOJATEJLCTBOM pAda 3amaAHBIX FOCYIapCTB, NPH OTCYTCTBHM
KOHKPETHO# HOPMBI, MpeLeieHTa HIH NpaBoBOro o6biyas, BOIMOXKHO MPH perieHHH
IOPUAMYECKUMX M€ CCBUIATBCA Ha NPHUHLUIEI COpaBeUIHBOCTH, fAobpoii coBecTH,
colMabHON opueHTaiu npaBa. Yacte 2 cr. 6 I'K Pd mnpenycmarpusaer
HCII0/Ib30BaHHe OOIMX HAYaJl H CMBIC/IA MPaXKJAHCKOro 3aKOHOAATENBCTBA (aHAIOTHs
npaBa) H TpeOoBaHuH A0OPOCOBECTHOCTH, pasyMHOCTH M CHpaBeJJIHBOCTH, €CNH
HEBO3MOXKHO PUMEHHTH aHaJIOTHIO 3aKOHA.

7. HopmaruBHblii OpaBOBOM &KT KaK HCTOYHHMK MNpaBa - 3T0 OGMUMANBHBIA
MUCLMEHHBIA aKT, H3JaHHEIi KOMNETEHTHBIM OpraHOM MM TNpPHHATEIH BCEMH
rpakjaHaMH rocygapcrsa B gopMe pedeperyMa, ycTaHaBIHBAOLIMI, M3MEHAIOIIME
nubo OTMEHSIOIHIT HOPMEI MpaBa. D10 Haubonee COBEPLIEHHBIA MCTOYHHMK IMpPasa,

co3faroInui OCHOBY [N HYETKOCTH, TOYHOCTH H cTabMIBHOCTH [IpaBoBOroO

¢ Npobneme: obuieli Teopuu npasa u rocynapcrea /Moy pea. B.C. Hepcecanuya, M.,2000 C.274
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perynMpoBaHHsA, YKPEINEHHA 3aKOHHOCTH, JOCTYIHOCTH H 0003pHMOCTH NpPaBOBBIX
npeanucannii. OH obneryaer Haa30p 3a UCTIONHEHHEM IOPHANYECKUX NpeAlucaHuii,
HX TONKOBaHHME, CHCTEMaTH3aluio, ydeT. EMy npHcyma nHCbMEHHas, CTpOro
JAOKYMEHTHpOBaHHas ¢opMa H  ocobblif, uerko  periaMeHTHPOBAHHEIH
nponeccyanbHblit TOPAAOK NPUHATHS ¥ ONyGIHKOBaHHA'».

B cBA3H ¢ BblIECKA3AHHEIM MOMHO CHENAaTh BBIBOJA, YTO HOPMATHBHBIE AKThI
HaXoAATcsA Mexay coboii B cTporoii Hepapxuyeckoil cOMOAYHMHEHHOCTH, OT KOTOpOit
3aBHCHT  IOPHAHYECKAs CHIAa KaOKIOT0 M3 HHX. AKTHl  HIKECTOALIHX
NPAaBOTBOPYECKHX OPraHOB NOJDKHBI COOTBETCTBOBATH M HE MPOTHBOPEYHTH &KTAM
BBIIIECTOALMX  opraHoB. HopMaTHBHBIE aKTBl  KIacCHQHLHpPYIOTCS 10  HX
IOpHIHYECKOI CHJIE, OMpeenseMoil KoMMNeTeHUHel U MONoKEHHEM M3JaBIUETO WX

OpraHa B MEXaHH3MEC roCcylapcTna, 4 TaK¥Ke XapakTepoM CaMHX aKTOB.

7 Teopun rocynapcerea W npasa / MNog pea. B.C. Hepcecanya. M., 2002. C. 422.
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1.2.  Penurnosnble TEKCTbI

Penurnosnele TEKCTHl ABAAIOTCA OOHMM M3 HCTOYHHMKOB mnpaBa. PelHrHo3HBIMH
TEKCTaMH Ha3blBAIOTCA MNPEANHCAHMA CBALIEHHBIX KHHUr. Ho Tak ke He MMEET YeTKo
cpOpMHPOBAHHOTO MOHATHSA, TAK KaK HUCXOMA W3 TOr0 TEPMHHA, HENb3A CUHTATh CYHHY
HMCTOYHHKOM IpaBa B MyCyNbMaHCKuX cTpaHax. CyHHa-3TO NyTs, ykaszaHHbIH [IpopokomM
MyxamMMeoM, €ro BBICKa3blBaHMA, MOCTynkd. M B MycCynbMaHCKOM [ipaBe, CYHHa
npeacrapnser coboii cOopHuk Tpaguumil. M 3TUM caMbIM OTKpBIBaeT MyTh A TOrO,
4yTOoOB! YCTAHOBHTE HOPMY, NPHHLMII, HHCTHUTYT IpaBa.

YYeHBIE-IOPHCTHI MPEAOCTABIAOT, Oo/ee TOYHBIE TEPMHHB! PEJIMCHO3HBIX TEKCTOB.
PenurHo3Hele TEKCThl- CBALlEHHBIE KHHUTH W COOpPHUKH, KOTOpPBIE HEMOCPENCTBEHHO
NMPHUMEHSOTCA B cyae6HO# 1 HHOIT ropuinyeckoit npax‘rm(es.

«Penuruo3Hple TEKCTbl YCTAHABIHBAIOT HOPMBI, KOTOphIE HpPaBOMEPHEBIE AOKHEI
YTHTB, MOCTHl, KOTOPHIC OH AOIKEH cobmoaars, MHIOCTHIHH, KOTOPHIE OH JOJ/DKEH
NnoAaBaTh, M MNajJOMHHYECTBa, KOTOpble OH JO/KEH COBEPIIATH C/IOKHBIIEroCH B
pe3yJsibTaTe crnenu(uIeckoro passBuTHs KoHKpeTHoro obuectBa. Kak MCTOYUHHK mpasa
PEJIMTHO3HBIE TEKCTHl MNpPEeACTAaBNSAIOT coboil CBOA pENHTHO3HBIX HOPM (KaHOHOB),
KOTOpBIM rocyfapcTBo MNpHAaeT obiweobsa3aTensHylo cHiay. TakKoe 3akpenyeHue
HOPOUCXOJHUT B pe3yNbTaTe TECHOTO B3aHMOACHCTBHS rocyapeTsa 1 LEPKBH Y.

W3 NOHATHA peNUrHo3HbIe TEKCTh], BLITEKAET TAKOE MOHATHE KaK pPeJIMrio3Hoe Mpaso.
Onuum u3 Oonee TOYHBIX ONMpeNENeH il peTHruo3HOro Npana ABJIAETCA:

PemrudsHoe npaBo — ojjHa U3 HCTOpHYECKUX (OpPM NpaBa, B CHCTEME KOTOPOTO
HCTOYHUKOM MOCTYJHpyeTcsl Bojis GoecTBa, BBIDAXKEHHAA B CBALICHHBIX TEKCTaX MIIH

npelaHuax.

* Ca.: Teopus rocynapcTsa M npasa :yucGunk / [unronkuna A.C., Jimntpuesa 10.A..-M.: Briciee o6pajosanne , 2008.
C.408.

® Cioxnaniinen JI.P. Mycynemanckoe npaso: Bonpock Teopui n npaktrkn. M., 1986 C. 4.
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B Hacrosliee BpeMs, peNUrHO3HOE IpaBO paclpoOCTPaHEHHO B
MYCYJIbBMaHCKMX CTpaHax. [Jie INMaBHBIM MCTOYHHKOM sBinsercs: Kopah-
CBAILIEHHAsA KHUra , B KOTOpPOH pacKphITHl OTKpoBeHHs Aunaxa; CyHHa-
neiicTBUsA, MMOCTYNKH W ToikoBaHHe Kopana mnpopokoM MyxamMMenom;

TonkoBaHHe MYCYABMAaHCKUX IOPUCTOB (arsa; Tak e CYLIECTBYIOT pa3iHYHBIE
npenanua- Xaaucel. B cioyyae koAu3MM B BBIlIEYKAa3aHHBIX HCTOMHHKaX, To Oonee
aBTOPHTETHBEIM HCTOYHMKOM [paBa sBisieTcs HopMbl oObibaeR Apnar. Kaxcapiid akr
BEpXOBHOH BnacTH (KaHyH) He JHAOMKEH OBUT NPOTHBOPEYHTEH MIAPHATY W ABMAAJCA
o0s3aTeNbHBIM O MycyabMmaH. Ero HeucrmomHeHHe KBalHQHUMPOBANOCh Kak
OJJHOBPEMEHHO TOCYAapCTBEHHOE H PEIUTHO3HOE MPECTYIIEHHE.

B uHaycckoit npaBoBoii cucTeMe M B HEKOTOPBIX €BPOIECKHX CTpaHaX, TaK ke
COXPaHHJIOCH 3HaYEHHE PENHTHO3HBIX TEKCTOB.

Penurnosnoe mnpaBo obbefuHsAeT TpaBOBble HOPMEL, CcOpPMHpOBABLIHECS B

Pa3jiMYHBIX PENMIHO3HBIX BEPOYYEHHIl M ABIAIOTCA YacTeio penurud. PejMruosHoe

MpaBo BKJIOYaeT B cebs:

a) HOPMBIL, CCOCPXAUTHCCA B PEJIMTHO3HBIX TEKCTAX,

6) HHBIC HOPMBI, BKIOYAEMBIE B DPENUIHOIHOE IIpAaBO W ABNAIOLIIHECA MECTHEIMH
Oﬁblan{MH, pallHOHaNbHBIM [PAaBOTBOPYECTBOM HOPHUCTOB nubo HHTEPNPETAHAMH
PEAHUTHO3HBIX TEKCTOB, JI[OKT]J[/[HOﬁ.

Penurunosusie HOpPMEI PEryJIHPYIOT Hanbosiee BaKHBIE OGH.lGCTBeHHBIe OTHOINCHNA,
HMEIOT CBOIO CTPYKTYpY, CaHKUHOHHUPYIOTCH TOCYHAapCTBOM H HWHBIMH METOAaMH
roCcy iapCTBEHHOIO NMPHHYXIACHHA. BoamoixHo NNPpOBECTH CPABHCHHEC TIPABOBLIX HOPM H
PENHTHO3HBIX, TaK KaK 3TH HOPMBI PErYJTHPYIOT OOHH OGI.HGCTBCHHBIC OTHOLICHUA.

)E[a}moe CpaBHEHHE BO3MOXXHO Ha'aTe C INPHUHLIHIIOB Mpasa. K OpHHOHIIaM [paBa
OTHOCATCA CHpaBCAJIMBOCTh, PpPasyMHOCTh, COOTBCTICTBHE ,El06pI:IM HpdBaM. A K

NpH3HAKaM  pPEJIMTHO3HOrQ IpaBa OTHOCATCA: MNapTHKYJIAPHU3M, JIPHEMYILIECTBO
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YacTHOIIPABOBOH  XapakTep, OrpaHWYEeHHOe YHCJIO0 HMHCTHTYTOB, Ka3yaJlbHOCTH,
OTCYTCTBHE YECTKMX T[paHHl MexAay OOpAROBO-PEIUTHO3HBIMH, MOpAJILHBIMH U
MpaBOMHMCAHHAMH, TNpPOTHBOPEYHBOCTh H 3afyTaHHOCTh. B cBA3M ¢ MNpOBEJCHHBIM
CpaBHEHHEM BO3MOXKHO cJieflaTh BEIBOJl, YTO NMPUHLMIEI HOpM MpaBa Gosee ueTkue W
MOHATHBIE JJI BOCIPHATHS ,4€M NPHHLHUIE] PETMrHO3HOTO NpaBa.

XapaktepHas o0co0eHHOCTh pENMrHO3HOr0 TMpaBa — TNEPCOHANbHEIA, a He
TEPPUTOPHANIBHEIM XapakTep €ro IOPUCOHKLUHYM: TNpeAnucaHus pejJWrHo3HOro npaea
O00GBIYHO PacnpoCTPaHAIOTCA TONBKO HA MpeAcTaBHTeNedl AaHHOI penuruo3Hoit oOLHHEI;
HHOBEPLEI HIBATHI H3-IIO]] UX ACHCTBHA.

Cdepa peficTBUA peNMIHO3HOIO NpaBa: peNUTrHO3HBIE NpeANnuUcaHUs OoNbLIE BCEro
HanpaBieHBl Ha OpayHo-ceMeliHbIe OTHOUIEHNSA, HACAE/ICTBEHHBIE, Apyrite 6IM3KHe K HUM
oTHomeHUus (cepa AMUHOro craryra ueinoBeka). Hopmel rocyzapcreeHHOro,
aJMHHHCTPATHBHOIO, TOPrOBOro, ()HHAaHCOBOIO M MEXAYHApOJAHOIO HpaBa BHICTYMAlOT
KaK OTHOCHTENBHO BTOpOCTeNeHHBle. Tak KaK peNurHo3HOe MpaBo SABIAETCA [PaBOM
YUIEAUIHX 93MO0X, OHO, pasyMeercs, He 3HAeT TaKuX HOBEIX c(ep OTHOLIECHWId, Kak
KOMHBIOTEPHOE, KOCMHYECKOE MPaBO, HE BIHAET HAa HEKOTOphle 00JacTH IpaKIaHCKHX
NPaBOOTHOLIEHHH, CIOKHOCTH COBPEMEHHOIC rOCYAapCTBEHHOIO yCTPOHCTBA H T.A.

PenuruosHoe npaBo UMeeT CBOM BHABI TaKHe KaK: KaHOHHYECKOe (LIEPKOBHOE) 1paBo,
MYCY/ABMaHCKOE TIpaBO, MAYHUCTCKOE TNpaBo, €Bpelickoe NpaBo, CHHTOHCTCKOE NpaBo,
Oynnuiickoe npaBo. Bce ux ocobGeHHOCTH, MOHATHA pacKphITE HIkE. Bce 3TH BHABI
Npapa 3aBHCAT OT PEIMTHO3HOTO TECTA.

B xoae u3yyeHus JaHHOro BOMpOca MHOK OBUIM pacKphITHl TaKHe BOMPOCHI Kak:
PETUTHO3HBIE TEKCTHI U HX BHABI, PEIHrHO3HOE NPaBo W ero kpanudukauus. B cBiasu ¢
BBIIIEYKA3aHHBIM, MOXHO CIEAaTh TaK0€ YMO3aK/IIOYEHHE, YTO PEIHTHO3HBIE TEKCTHI
IIHPOKO paclpoCTpaHeHbl B CTpaHaX ¢ KOHCTHTYLIMOHHO 3aKperuleHHo# pemurueii.

PennruosHele TEKCTHI ABJIAETCA OCHOBOIOJAralOLUM HCTOYHHKOM PEAHTHO3HOrO Apasa B
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Pa3JIMYHBIX TrocynapcTBax. Hx KBEUIH(l)PI](aI.lHH HEMOCPEACTBEHHO CBA3dHBI C CaMHMH

PEAHNTHO3HBIMH TEKCTAMH.
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1.3. PeaurnosHbie JorMbl KaKk HCTOYHHK NpaBa

«B HEKOTOphIX MpaBOBBIX CHCTEMaX K MCTOYHHKaM [IpaBa OTHOCAT MpPaBOBBIE
NOKTPHHBI, T.€. MHEHHSi ABTOPUTETHBIX IOPHCTOB, NX Hay4yHble TpYJBl IIC BOMpOCaM
npaea. Tak, MHeHHE I0pHCTOB — jus respondendi — 6bUTH HCTOYHHKAMHU MpaBa B APEBHEM
Pume. B cTpaHax aHrmocaKCOHCKOI NMpaBOBOii CHCTEMBI CyibH 3a4acTyI0 0OOCHOBLHIBAIOT
CBOM peLIEHHs, cChUIasCh HA TPY/AB! YYEHBIX IOPUCTOB, TaK Ha3bIBAEMEIE JIHTEPATYPHEIE
HCTOUHHKH'»,

«B PuMckoM mpaBe pabGoTBl HEKOTOPHIX M3BECTHHIX IOPHUCTOB [OJOXEHBI B OCHOBY
peleHus IopuaHdeckux Aej. CyapH aHrI0A3bIUHBIX CTPaHaX HEPeAKOo apryMEHTHPYIOTCA
CBOH pelleHHs, oOpalasick K TpyAaM aHTAHHCKHX yyeHbIX. B MyCyABMaHCKHMX CTpaHax
co3paHHsle B 12-14 BB, couuMHeHHMsA apalOCKUX IOPHUCTOB, 3HATOKOB Hciama (MAxma)
HMEIOT O(ULINANBHOE FOPHANYECKOE 3HAUEHHE ' »,

ITpuBefeHHEI BhINIE NPUMEP TPABOBOIf JOKTPHHEL, MOXHO OTHECTH K PEJIMTHO3HBIM
norMaM. Tak kak couHHeHue apabCKUX IOPHUCTOB ABIAETCA JOrMOH OCHOBaHHOH Ha
PENNrHO3HOM TEKCTe, H MMeET o HIHANBHOE IOPHAHYECKOE TONKOBAHME.

[ToHATHA mMpaBoBOH JOKTPHHBI M pPEIMTHO3HOH JOTMBI OQYEHB CXOXH. Tak, 4TO
pPacCMOTPHM NOHATHE NMpPaBOBOi JOKTPHHEL, €€ 0coOeHHOCTH U nponece GOpMHPOBAHHA.

[TpaBoBBIe AOKTPHHBEI , UCTIOAB3YIOTCA B HEKOTOPEIX CTpaHax NMpH HaJHYMH Npobena
B 3aKOHOJATENILCTBE, OTCYTCTBHH COOTBETCTBYIOILE0 MpELEACHTa, MOAMKEHHS U3 paboT
M3BECTHBIX YYEHBIX MJIA IOPUIHYECKOTO pelIeHHsi BO3HHKILIEro Cropa, HMEILIEro
NpaBOBOE 3HAYEHHE.

[Tpouecc dopmupoBatys NpaBoBoii AOKTPUHBI KaK HCTOYHHKA INpaBa OTIHYAETCA
CHEAYIOIIMMH MIPU3HAKAMH:

- HIHATENBHOCTBIO ﬂpHOﬁpET&HHﬂ JOKTpUHANBHBIMH  B3IMMAOaMH &BTOPDHTCTA H

' Yonkep P. Aurnnfickas cyneGuas cucrema. M., 1980. C. 190-191.

" Teopus rocynapctea H npaea: yueGunk /Toa pea. A.C. [Turonkuna, 10.A, JimuTpucea.- M.: Bucwee o6palosanue,2008.
C. 408.
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obuienpuHATO B 06LIECTBE;

- HeNeHaNpaBieHHOCTEIO BO3HHKHOBEHHS, NOCKOJBLKY COCHOBHE IODHUCTOB BHAMT
CBOHMM Ha3HayeHHEM BHeCEHHE MOpAAKa U CIIpaBeATHBOCTH B 0010eCTBEHHYIO KH3HB;

- 00beKTHBHO-CYOBEKTHBHBIM XapaKrepoM (OPMHPOBAHHUA I[IPaBOBOi AOKTPHHBL,
o0ycJIOBNEHHBIM COLMANBHEIM H MHAMBUAYANBHBIM ONBITOM CO3AATENs AOKTPHHBEL H
00BEKTHBHBIMH YCIIOBHAMH XKH3HH 0011ecTBa;

- cyObeKTaMH, CO3JAIOLIMMH TPaBOBYIO AOKTPHHY, BBICTYNAIOT YYEHBIE-IOPHCTBI
(3HaTOKH rpaBa);

- TpoLiecC CO3/JaHys JOKTPUHBI He NOAYNHEH KaKHM-JIHGO NpolieccyanbHbIM HOPMaM,
NIOCKOJIBKY BOCXOJHT K JyXOBHOIt cBoboz€e IMYHOCTH H HE TEPIHT BMEIIATEILCTBA H3BHE;

- NpHMEHEHNE Ha NPAKTHKE [IPaBoBoii AOKTPHHEI NpeAnonaraeT e€ obiee npu3HaHKe,
MPHHATHE CPeaH IOPHCTOB U APYTHX WieHOB 00MIECTBa;

- OeiicTBHE MPaBOBOH AOKTPHHBI KaK HCTOYHMKA NpaBa OCHOBLIBAETCH HA CAHKIHMU
rocyAapcTba UiH o0lLIecTBEHHOM 00GPEHHH.

IO0puanueckas aokrpuHa, ocobeHHOCTH:

- ABJIAETCA Pe3yJETaToOM NpodeccHOHANBHONH HayYHOH 1EATENBHOCTH;

- fABNAETCA OTpaXkeHHeM noTpebHocTell CcoLMAIbHO-?KOHOMHYECKOTO pPa3BHTHSA
rocyAapcTba H oOLIecTBa;

- TOYHOCTh (POPMYNHPOBOK;

- ocobele ¢opMbl 3akperuieHuss ee nonokeHuH. VIMH  ABNAIOTCA  aKCHOMEI,
NPHHLNIIBL, NPE3YMIILUH, JeQHHHLIHN H HHBIE 0CHOBOIMOJIOXKEHUS;

- CIYXHT crnioco60M BblpaskeHHMs COMIACOBAHHBIX MO3MUHI YYEHEIX MO aKTyanbHBIM
npobneMaM [PaBOBOTO peryJIHpOBaHUA

-cleqyeT pa3nH4arh BH/IB! I0pHJHYECKOi JOKTPHHBI no
COfepaHHIo: obulenpaBoBas IOpHANYECKan ROKTpHHA (JOKTpPHHA NMO3HTHBHOTO Mpasa),
IopUIHYECKasA JOKTPHHA OTZEABHOI OTpaciu npasa, IopHANYECKas JOKTPUHA OTACIBHOTO

IIpaBoBOI0c HHCTHTYTa, a TakKKEe [0 HCTOYHHKY lbOpMHpOBaHHHI cobcTBeHHO
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IOpUAHYECKas JOKTPHHA H IOpHANYECKasA LOKTPHHA rocy/apcTsa.
ITo o6memMy npaswiny mobas JOKTpHHA AenuTcd Ha oHIUHANBHYI0, CO3JaBaeMyl0 Ha

HalOHANBHOM YPOBHE WIH HaAHALHOHAIBEHOM (HanmpUMep - SKCIIEPTHRIE 3aKIIFOYEHHA), H

Hay4YHYI0, CO3[aBaeMyl0 B YHHBEPCUTETaX H HHBIX Mpodeccopckux o6beMHEHHAX.

Kak u GorocnoBckue JOKTPHUHBI, NpaBoBasd AOKTPUHA, KaK MPAaBHIIO, MOAKpPENJIEHa
aBTOPHTETOM TPaAMLIHH.

B pesyabTaTe npoBeAEHHBIM MHOIO HCCHE[OBaHHH MOXHO cAenaTb CleAYIOUIHH
BBIBOA: PeNHruosHas npaBoBas NOKTPHHA BBICOKO paclnpoCTpaHeHa B MYCYJIBMaHCKHX
¢TpaHaX H B CTpaHax, [JA€ KOHCTHTYLHOHHO 3aKkpericHa peaurud. OcHOBHEBIM
pasiMYHeM OT NPaBOBOif JOKTPHHBI H PENIUFHO3HOM, SABASETCA HCTOUMHHKH paboT yUeHBIX
IOPHCTOB. B NpaBoBLIX JOKTPHHAX Kak OBLIO YIOMAHYTO BBILLIE, YUEHBIE IOPHCTHI ITHLIYT
CBOM TOJIKOBAHHS HA OCHOBE 3aKOHOB, HOPMaTHBHBIX M NOA3AKOHHBIX akToB. A
PETHTHO3HEBIE JOTMEI, ABNAIOTCA paboTraMM yueHBIX OOrocnoBoB MO OMNpeAeNeHHBIM
PETHUTHO3HEIM TekcTaM. B  xakimofl peawrnu cymectByeT cobCTBEHHas CHCTeEMa
PEJNMIHO3HBIX AOFMAaToB. B XpHcTHaHCTBE, MOMUMO Bubnuy, sBASETCH CHMBOJ BEDHI, Y
KaTOJMKOB AOTMOfi SBJIAETCH MOCTAHOBNEHHUA nan. Byaauctckiie AorMaThl yKasaHBl B

Tpunuraxe.
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I'naea 2. Oco0eHHOCTH NPaBOBbLIX CHCTEM

1.2. MycyabMaHcKasi IPpaBoBasi CHCTEMa

B crpanax, rae oduuuaneHoi penurueii spaserca Mcaam, Takux kak AdraHucras,
[Makucran, Upan, Hpak, Tyuuc, Mapokko, Cupus, JIusus, Caynosckas Apasus, Cynas,
mycysibmaHckue obwmHsl Adpuxu (Comanyn, Tanzanus, Kenus u ap.); HeKoTopele
Oankanckue crpaubl (AnGanus, Kocoso); crpansl CHI' (Asep6afimxan, Y3bexucras,
Typkmenncran, Tamxukucran u  ap.); cybbekret P® (Tarapcran, UYeuenckas
pecnybnuka, HMHrywerus); KpbIMCKHE TaTapkl B YKpaWHE H HEKOTOpHIE ApYrHe,
OCHOBBIBAIOTCA HA HAeH O0XECTBEHHOT0 IPOHUCXOXACHHUA TOCYAapcTBa, M HMMEIOT
TEOJOTHYECKYI0 OCHOBY. OCHOBHBIM 3aKOHOM B 3THX CTpaHax SABJSETCHA - LIApHarT.
«lllapuar - 370 cucTema IpaBOBbIX HOPM, OCHOBaHHasA Ha uciaMme. Jljia Hero xapakrepHa
ype3BeIdaiiHO 00beMHas cepa HOPMAaTHBHOIO PEryIHpOBaHMA, LIHPOKO OXBATHIBAIOLLAS
M YacTHYIO XH3Hb Jioaeil. CoraacHO ucinaMy HCTHHHBIH co3fiaTens npaBa - Ajnax,
MepejaBiidii ero dyepe3s cBoero mnpopoxka Myxammena. Takum o6pa3zoM, B mpase
riposiBiisieTcs Bosid BeeprblHero. HopMEI MycynsMaHCKOTO paBa OCHOBRIBAOTCS Ha BEPE
H He JOOJDKHBI HMETH JIOTHYECKOTO, pauHoHaibHoro obocHoBanus. Ilockonbky oHM
cYHTAKTCH 60KECTBEHHBIM OTKPOBEHHEM, Kakoe-NHOO MX H3MEHEHMe, OTMEHa, IpaBKa
3aKOHOZATENIEM He JMAoMyckaeTcs. 3ajaya 3aKOHOAATENA - OTKPBIBATh B HCIAMCKHX

12, lllapuar sBnsercs

HCTOYHMKAX HOpPMB! MpaBa, a He ¢OpMHpPOBATL HMX 32HOBO
cBOCOOpa3HBIM TEpPECEYCHHEM PEUrHH NMpaBa W HPaBCTBEHHOCTH. B mycynsmaHckoid
NpaBoBOil CHCTEMe 3ayacTyl0 MpaBOBblE MCTOYHHKH HE OTpaXkaloT peajbHOi
NEACTBUTENLHOCTH MH3HH MYCYJABMaH, H B CBA3H € I3THM HE MOCHENHIO pollb B
peryjiMpoBaHHH INPaBOBBIX OTHOLIEHWH SABJIAETCA MOpajlk M HpaBCTBEHHOCTh. YTto

[MOATBEIKOACTCA XaalcoM, O pasroBope Hpopoxa Myxammana CO CBOHM CITOABHAKHHKOM

" Mycyasmanckoe npago: yueGnuk / INon pea. LLlamuns Pudatosuy Angytantos M., 2009r. C.5.





D

19

MyasomM, Ha3sHaueHHEIM NipaBuTeseM B Memen: «Korna npubyaeis B MECTO Ha3HAYEHHUA,
YeM Tl GyAewb pPYKOBOACTBOBATHECA B PELUEHHH BOMPOCOB, KOTOPBIE BOSHHKHYTH? —
cnpocun Ipopok. Myas otserui: «Knuroit Annaxa — Kopanom». «A eciin He Haiigemwn
OTBETA B KHHre»? — «CyHHOI Moc/IaHHHKa ANaxa». — «A eciu U TaM He GyZer oTBeTan
— «Torna Oyay pelwath no CBOEMY MHEHHIO, HE MOXKAIEB CHJI HA MOMCK BEPHOTO
pewerna». — «XBaja Ajnaxy, HacTaBuBlleMy Tebs Ha yroaselii EMy nyTe!» -
BOCKJIHKHYJT Hpopox»”.

Jlna pernenis nocTasienHof 3a1auu nepes 3aKOHOAATENEeM, B MYCYJIEBMAHCKOM NpaBe
CYWECTBYET MOMMMO CyAeOGHBIX TNpELENEHTOB H 3aKOHOJATENBCTBA, JOKTPHHANBHBIE
MCTOYHHKH mpaBa. IIpu BLIHECEHUM NpPaBOCY/MA CYAbsl CCHLIAETCA HA JOKTPHHANBHBIE
MCTOYHHKH NpaBa, a He Ha npamyio k Kopany unn Cynxe.

JAna ycrpaHeHHs mpoGieM B perylMpOBaHMM Da3MHYHBIX OTHOLICHHH MeEXKAy
MYyCyJbMaHaMH TMOABJICHHE TaKOro MCTOYHHKa Kak MJkMa. MjpkMolt HaseiBaeTcs
cOOpHMK pemeHHii AOKTOpOB Hciama. MmkMa sBAseTcs 06S3aTeNbHBIM fIpaBUIIOM
noBefcHuA. OBA3ATENBHOCTE HIDKMBI HE BBI3BIBANA COMHEHHMIl, TONBKO 6yayun
3a(HKCHPOBAHHBIMH B MIDKME, HODMBI MPaBa MOJUIEKATH NpHMeHeHHI0. CO BpeMeHeM
MIDKMA NpUOBpena cuily HCTOYHMKA NpaBa. B coBpeMEHHEBIX YCNOBHAX HIXMa — CBOEro
poAa norma MyCYNbMAaHCKOTO NpaBa: NMpH paspelieHuH Jena COBPEMEHHEBIH Cyabs
NpaBoBYIO OCHOBY HLIET He B KopaHe, a B ONOKEHHAX, OCBALIEHHBIX HIXMOII.

OnHol 13 0c0GEHHOCTBIO MYCY/NIBMAHCKOTO MPABa SBNACTCA €€ HEOMpeaeseHHOCT,
HETOYHOCTE B (OPMYNHpOBKaX, YTO H MOBJEKIO BO3HMKHOBeHHs Kniica. DTo nonsTHe
ABIIACTCA OAHUM M3 HCTOYHHKOB MYCYJIbMaHCKOro npasa. Kuiica npeaHasHauena kak W
H/DKMa, BOCTIONIHUTE MPOGeNbl Ka3yHCTHYECKOr0 MYCYJIBM@HCKOTO MpaBa M OTBICKATh B
CaMOM IllapuaTe HOpPMY HeOOXOAMMYIO IUif pelleHHs MO aHaJOrHd moboro gena, He

CO3/iaBast MpH ITOM HOBOH HOPMB! M HE Hapyllas (UKIMHM MYCY/IBMaHCKON MpaBOBOM

P Liur. no: Mafinyraunos P.H. Ucnam B cospementofi Poccri: Onuit gpunocockoro ananusa: ANC ... Kaua. dunoc.
Hayk M., 2003. C. 113-114,
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JOKTPHHbE (TaK, apeHaa 3eMAH, 3anpelieHHas 1apuaToM, TPaKTYeTCs KaK CorjialleHHe o
Topapumectge).*

MycyabpMaHCKasi JOKTpHHA He MpH3HaeT cyAeOHBI NpeleaeHT HCTOYHMKOM Mpapa.
CyneOHoe pelleHNMe HUKOTZIa HE CTAaHOBMJIOCH 00s3aTenbHOH HOpPMOIT He TOJNBKO JUis
JpYrHux cyjel 1pu paccCMOTPEHHH aHANOTHYHBIX A€, HO JaKe M A CY/AbH, PEIIHBIIErO
COoOTBETCTBYiomee jeno. CaMa jke ropuauueckas JOKTPHHA He MpelcTaBndeT coboi
eIUHBIX YCTOEB, @ COCTOMT M3 psAAa LIKOJ-TOJKOB, HEpPEeJKO NpPOTHBOpEYallHX OJHa
JApYyroii Mo MHOFMM IOPHAHYECKH 3HAYHMBIM NOJIOKEHHSAM.

[IpaBocyaue otnuuaeTcs MeHbuieH QopMmann3anued MO CPaBHEHHIO € APYIHMH
NpaBOBBLIMH  CHCTeMaMH. MycynsMaHCKas  mpaBoBas — cMCTeMa  He  JEJIHT
ApaBoHapyleHHEM (MpecTyIeHHeM) H rpexoMm. HanpuMep, HapylleHHs npaBHi YTEHHA
MOJMTBH! (HaMa3) ABJIAETCA TEM XKE MPECTYMVIEHNEM, YTO H BOPOBCTBO, K YOHICTRO.

OCHOBOMOJIAraloliuM  MOJAXOJOM T[pPH YCTAHOBJIEHHM TPaBOMEPHOCTH, JHO60
HENpPaBOMEPHOCTH [MOBEAEHHA B HCJaMe SBAAETCS JO3BOJICHHME, MPEJOCTaBIEHHE
mupokoii cBoboaw!l BeIGOpa (OHCMO3UTHBHBEIA METOJ NpPaBOBOIO PErylMpPOBAHHA), ECIH
HHoe He npegycMoTpeHo KopanoM mnu CyuHoit. I1pu aToM, cBoboaa Beibopa He aosbxHa
HCIONIB30BaThesl B yulepd wuHTepecaM Apyrux nui v ofwemy Onary. CrpemneHue
H36eKaTh MPHUMHEHHA Bpea ABIAETCA OAHMM M3 HCXOAHBIX HAual WapHara’ .

MycyapMaHCKOE NpaBo XapaKTEpU3yeTes, YCTOABINUMCH ONpEAEACHHBIM HOpPMaM
MpaBOBOH CHCTEM O TUIOXOI MOABEPEHHOCTH pedopMaM M PasiHYHBIM H3MEHEHHM,
YTO OYepeNHO# pa3 [OoKa3bIBAET, YTO MYCYJIBMAHCKOE MPAaBO HOCHT KOHCEPBATHBHBIN
Xapaktep. B MycyJbMaHCKOM NpaBe OYEHb SPKO BEIpaKEH crnenudHyeckuii xapakTep.
OTO BEIp@XAETCA B peryiMpoOBaHMH pPa3NMYHBEIX OTHOWIEHHH MEXIY MYCYIbMaHaMH

(ceMeiiHbIMH, HMyllecTBeHHBle W Ap.). [lpy 5TOM MyCyNbMaHCKOE [MpaBo He

" Fafinyvannop P.W. Hcnam B copemennoil Poccun: OnmT guaocockoro anaansa: anc ... kawa. dunoc, nayx. M., 2003.
C.112.
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pacrpocTpaHAETCA Ha HYAECEB, XPHCTHAH, JHL ApYroii penuruu. MciroyeHue cocrapiser

TOABKO ACBYLUIKH, BEIIIECAIIHE 3aMYiK 3a MyCYJbMaHHHa.

IIpu TonkoBaHMM MIDKMBI W KHSCA Ha MYCYJIBMAaHCKOE MpaBo, OKa3alH JeATeNLHOCTH
CYHHHTCKMX M LIYMHTCKUX lopuanvecknx mkoj. CoBpeMEHHOE MYCYJIBMaHCKO€ HpaBo
NpETEPNEBAET 3HAYHUTENBHBIE M3MEHEHHs, KOTOpBEI€ CBf3aHBl C €ro: BO-IEPBLIX,
BeCTEpHU3alHel, T.€. 3aMMCTBOBAHMEM MYCYJIBMAaHCKHM TIPaBOM HEKOTOpBIX HACH,
NMPUHLHIIOB, HOPM, TPHCYUIMX POMAHO-TEPMAHCKOI WM aHMIIOCAKCOHCKONH NpaBOBEIM
CEMbAM; BO-BTODBIX, KoAH(HKaUHe# MyCynbMaHCKOTO Mpaea (Tak, MPaKTHYeCKH BO BCeX
COBPEMEHHBIX MYCYJNBMAHCKMX CTpaHaX TNPUHATH H JeACTBYIOT CpaXJAaHCKUA H
rPaXAaHCKO-TpOLECCYaNbHBIH KOAEKCH); B-TPETBHX, OrpaHHYEHHEM MJIM yNpa3gHeHHEM
JeATeNAbHOCTH TPaOHLHOHHBIX CY0B, o0ecneuHBalOmMUX HEYKOCHHTENBHOE MIPHMEHEHHE
NOJIOKEHUH HIapHaTa.

B cBA3M ¢ U3MEHEHUAMH pa3BUTBIX CTPAH MYCYJIbLMaHCKas MpaBoBast CHCTEMa TaK JKe
passuBaeTca. OCHOBHBIMH M3MEHEHHAMH MpOABNIAIOTCA B 3aKOHOAATENBHON coepe,
NPHHHMAIOTCS HOBBIE KOOEKCHl, COBEPIIEHCTBYETCA AeATENbHOCTE CYAOB, pacKpbIBalOTCs
HOBBIE C(epBl BAHAHHUA PENUIHO3HBIX TEKCTOB Ha OOGLIECTBEHHBIE OTHOIEHHA. Tak e
MPOCNCKHBAETCA TEHACHUWSA rYMaHH3Ma B MyCyJIbBMaHCKOH NIpaBoBoii cucTeMe.

«B 1981 r. npuHsaTa Beceobiman ucnaMckas Aeknapauus Mpae YelioBeKa, coiepxainas
Karajnor npas 4YejnoBeKa. TeM caMBIM YXOAWT B TpOIIIOE MPEACTABICHHE O
MYCYJIBMaHCKOM IpaBe KaK HCKIIOYHTEABHO COBOKYNHOCTH 00f3aHHOCTell MycynbMaH.
Jleknapalus npoBo3IiallaeT H rapaHTHpYeT Npasa Ha XH3Hb, Ha cBOOOAY, Ha paBEHCTBO
H HEHOOMyIlIeHHEe HHKakof AMCKPUMHHALIMM, Ha CNpaBeANMBOCTb, Ha CIpaBeaIHBLI
cynaebHBIit npoliecc, HA 3alUTY NMPOTHB MPEBBIEHHA BJIACTH, Ha 3alHHTY OT NLITOK, Ha
3aMTY 4YE€CTH H pemyTanMH, npaBo YOexuilla, 3amMTy MNpaBa HEMYCYJIBMaHCKHX
MEHBIIMHCTB, Ha o0s3aTe/bHOE y4yacTHe B YIpaBiieHHH Aenamu obmectsa, Ha cBobony

COBE€CTH, MBICAIH H CNOBa, Ha CBOﬁOI[y BEPOMCIOBEAAHHA, coﬁpaﬂuﬁ, FapaHTHPOBaHHBIﬁ
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SKOHOMHMYECKHI NOPAJOK, Ha 33Ty COOCTBEHHOCTH, CTaTyC H 3BaHWE TPYAAI[HXCA, HA
colManbHOE ofecredeHHe, Ha CO3JAHHE CeMbU»'®. [apanTupoBaHbE! Mpapa 3aMyKHe
JKEHIUMHBI: NIPABO JXHTh B JIOME, TN1€ KHUBET €€ MY)XK; MOIy4aTh CPeAcTBa, HeoOxomuMEbIe
And MOANEPKAHWA YPOBHSA KM3HH HE HHXKE ee Cympyra; NpaBe pacTopxeHHs Opaka
(xynel); npaBo HaclIeAOBaHMA; NPaBO Ha CTporoe cobmofeHHe MY)KeM WM OBIBLIMM
MYX€M KOH(GHMAEHUHANLHOTO XapakrTepa ToH HHOOPMALHM, KOTOpOH OH MOXET
pacnojarate Ha €€ CY4€T M PacnpOCTpaHEHHE KOTOpoH Momio OB MPHYMHHTE BpEn ee
HHTepecaM U ap. ['apanTHpoBaHbl NpaBo Ha 0Gpa3zoBarute, Ha JIMYHYIO XKM3Hb, HA cBOGONY
nepeMellleHns U MecTa XXHTeNbCTBa. Ho necMoTpsa Ha npuusatue Bceeobuleit ncnamckoii
ACKiapauuu NnpaB 4YeJiOBeKa, MyCylkMaHCKoe NpaBo HOocHT B Oosblueii cBoeit Mepe
MUMIICPaTHBHBIC XapakKTep, 4eM JHCIIO3UTUBHEII. Tak Kak 0CHOBaHO Ha HAee 0013aTeNBECTB
yesloBeKa mepen Annaxom M oOmiecTBOM. B CBA3H ¢ 3TUM MYCYJIBMAHCKOE MPaBo HOCHT
00A3bIBaOIMiE XapaKTep. 3a He BHINONHeHHE 0OA3AHHOCTEH Ha BEPYIOLEro BO3NAraloTCs

CaHKIINH.

HnutenbHoe BpeMs MycyJbMaHCKO€ MPaBO He 3HANO JEEHHA Ha OTPAaciH.
I'pynnupoBaHue HOPM OCYLIECTBASJIOCH B 3aBUCHMOCTH OT MX TEMaTHYeCKOil OLEHKH
(cembs, penurua ¥ Ap.). HelHe MycynsMaHCKHe ydeHBl€ NOAPA3AEAAIOT CHCTEMY
MYCYJILMaHCKOrO MpaBa Ha CJIEAyIOlIHE TIpynnksl HOpM (OTpacieif): peryaupylomux
OTNPaBNEHNE PENUTHO3HOIO KyJIbTa; 3aKPEMASIOUIUX JNYHBIH CTATYC NpPaBOBEPHBIX;
00pasyloliux rpakaaHCKoe NpaBo (Myamanar); NpeiCTARIAIOMMX OTPacib «BACTHBIX
HOPM» (T.. pETYIHPYIOUIHX TrOCYJapCTBEHHO-YNPABIEHUYECKHE, AIMHMHHCTPATHBHBIE,

(hpMHaHCOBBIE OTHOIICHHS); OOpasylOMX OTpaciAb IENMKTHOTO (YroJ0OBHOro) INpaBa

(yxy6aii).

Kpome Toro, x uuciay orpacieif MyCynbMaHCKOTO mnpaBa OTHOCHTCA cyneGHOE

% Tam we. C. 17.
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(nmpoueccyanpHoe) M MexayHapopHoe npaBo. CyaeOHoe npaBo BKJIIOYAET HOPMBI,
YCTaHaB/IMBAIOIIHE NPaBO 3aHATHA JO/DKHOCTEH cyaeil HCKIMOYHTENBHO MYCYIbMaHaMMH;
K YMCITYy Ba&)XHBIX IPOLECCYaNBHEIX JOKA3aTENbCTB B IPAXKIAHCKOM U YrOJIOBHOM
npoliecce OTHECEHa KiATBa HMeHeM Ajuaxa. CyZpsM npy BBIHECEHHH pENIEHMSA
IpEfOCTABIEHa IUKHpoKkas cBoGoda YCMOTPEHHSA: OHHM BNpaBe PYKOBOACTBOBATHCS
NOJIOXEHHUAMH (HOpMaMH) MYCYALMAHCKOTO NpaBa, cQOpMYNHpPOBAaHHBIMH pa3iIMYHBEIMH

MYCYJIEMAHCKUMH TTPAaBOBEIMH LIKOJIAMH.

MexnyHapoaHoe mpaBo, Gasupyloliieecsi Ha HAee CYLIECTBOBAHHS ABYX MHUPOB —
«MHpa HcCNama» W «MHpa BOHHELY, OMpejleNsieT BHELIHIO MOAMTHKY TrocyJapcTBa C
MO3UIHH «MHpa HCAaMa» — OCYLIECTBJEHHMsA MONHTHKMU 3alUThl HHTEPECOB BCEX
MyCyJibMaH, B TOM YHMCJE MpPOXMBAIOIIMX B JAPYTHX rocyiaapcreax. IOpuanuecku He
YTPaTHBIIHI 3HAYCHUA «HHCTHTYT JDKHXana» TpeGyer BOHHBI ¢ «HEBEPDHBIMHY CO BCEMH,

KTO BBICTYNACT IIPOTHB MYCYJIEMaH.

B T0 e BpemMs B COBpPEMEHHBIX YCIOBHAX (pakTop McaamMckoro (pyHAaMeHTann3Ma,
opHUMaNBEHOE NMpH3HAHHE Hcjiama rocypaperBeHHoil penurueii (Tlakucran, Mpan u gp.)
OHOBPEMEHHO O3Ha4aeT Bo3pacTalouice BAHAHHE TPAAUIMOHHOTO MYCYIBMaHCKOTO
MpaBa Ha 3aKOHONATENBCTBO, CYACGHYIO CHCTEMY, IOPHIHYECKYIO PAKTHKY B LteoM' .

AHanu3 NpHBEJEHHBIX MAaTepHanoB, [MO3BONMN CHENaTh BBIBOA O TOM,  4TO
MYCYJIBMAHCKO€ MpaBo OCHOBAaHO Ha BEPOYYEHHAX W PEJIMTHO3HBIX TekcTax. Mmerourue
HECTKYI0 uepapxuio. Ho ocHOBHas JAeATENbHOCTh IOPHCTOB HE MCXOAMT TOMBKO H3
PEJUrHO3HBIX TEKCTOB, ¥ pasJHYHBIX BepoydeHHil. 3HauuMYI0 poiib B IAaHHOM BOIpoOcCe,
HUrpaeT MycCyJbMaHCKas @paBoBas JOKTPHHA, HMKkMa M kuiica. CoBpemeHHoe
MYCYJIBEMaHCKOE MPaBo, MPETEPIEBAET H3MEHEHHS B CBA3H C Pa3BUTHEM JPYTHX MPaBOBBIX

CHCTEM, HO IIpH 3TOM HE TEPACT CBOCH aKTYaJIBHOCTH, H ABJIACTCA BECBEMa 3HAYMHMbBIM

Y Mycynsmanckae npaso/http://dic.academic.ru/
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BOMpocoM B chepe opucnpyreHumn. [TogHuMasn, Ha Mo#l B3R, 00lle HPaBCTBEHHBIE H
MpaBoBbie BOMPOCH. MycylbMaHCKas NpaBoBas CHCTEMa OXBaThIBAeT ouyeHb GonblHoii
KpyT 00IIecTBEHHBIX OTHOLIEHHI H criocobsl ux perynuposaHus. OcTaBiss MECTO MpU

BCEM MHOI"OOﬁp&SHH pPasiH4YHBIX HCTOYHHKOB IIpaBa JAasd HPpaBCTBEHHOCTH H MOPAJIH.
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2.2, KaHoHH4YecKasi NpaBoBasi CHCTEMA

Kanonuyeckoe mpaBo sBISAETCA HEOThEMJIEMOI YacThlO KaHOHHYECKOH NpaBoBOM
cucTeMbl. «KaHOHHUECKoe MpaBo — 93TO COBOKYNHOCTb 3aKOHOB pPEAMIHO3HOIO
npaBonopsaka (KaHOHOB), 00BIYaeB W MpaBUi, YCTAHOBJIEHHEIX TNaBHBEIM 06pa3oM Ha
Bcenenckom u gpyrux cofopax u onpenefsiolMx NPeHMYILECTBEHHO OpTaHH3allHIo

LEPKOBHBIX emapXuii» .

KaHoHu4eckoe mpaBO Tak e peryiMpyeT YCTpOifCTBa LEpKBH, LIEPKOBHOE
yNpaBieHHE, a TAK KE BHEUIHEE OTHOLICHHE LEPKBH. KaHOHHYECKOE MpaBo COCTOMUT U3
BHYTPEHHETO W BHELIHEro NpaBa. BHyTpeHHee npaBO peryiupyeT OCHOBHBIE BOMPOCH!
LEepKOBHOM JKH3HM M LEPKOBHOE YNpaBneHHe. DBHeilHee mnpaBo CBA3aHO C
perynupoBaHHeM UepKOBHO-rOCYNAapCTBEHHBIX OTHOLIEHUH, a Tak ke CoAepxXuT B cebe

HOPMEI 110 OTHOLUCHHIO I_[eplcmd K OpYTHM BEPOUHCIOBEIAHHUAM.

KaHoHH4yeckoe npaBo AEIHTCA B 3aBHCHMOCTH OT HCTOYHHMKOB npapa. CyLecTBYeT
LlepkoBHOE MpaBo, YCTAHAaBAMBAeTCA B 3aKOHOJATENBbHBIX aKTax caMof LEepKBH.
IlepkoBHOE fipaBo, B 3aBHCHMOCTH OT pEerylHpoBaHMA KakuX JuUOO OTHOLIEHWit
noapasjeNigeTcs Ha BHelIHee H BHYTpeHHee. BHYTpeHHee LIepKOBHOE MPaBoO peryiupyer
BOMPOCHI XH3HKU caMoi LIepKkBH, a BHELIHEE PEryanupyeT BONpockl OTHOWEHHA LlepkBH ¢
MHBIMH OOLIeCTBEHHBIMH H MONUTHYECKHMH oBpaszoBaHMAMHU. LiepkoBHOE MpaBo Tak e
pasgenseTcs Ha rHcaHble U HenucaHHble. [TicaHHoe LiepkOBHOE NpaBo ABIAIOTCH 3aKOHBI,
KOTOpEIC OBUIH M3NIO)KEHBl KOMIIETEHTHOH 3akoHonaTedbHOH BnacTtelo. HemucaHbM
LUEPKOBHEIM MpaBOM ABIAIOTCA npenaHus M obbiuan. Kpome xe LlepxoBHoro npasa,

CYHICCTBYECT H boxecTBeHHOE TNpaBpo, KOTOPOE BRIPAXKCHHO B boxecTBeHHoO# BoJe.

** Shuuknoneans opreta/http://dic.academic.ru/
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B coBpeMeHHOE BpeMs KaHOHMUECKOE NPABO PerylHMpYeT BONpPOCHL, Kacaloluecs
npas ¥ 00A3aHHOCTEH YNEHOB LIEPKBH, HEPapXUK UEPKBH U JIp.

«HMcTopHueckH, KaHOHMYECKoe NpaBO Ha 3amaje paccMATPMBAIOCH KaK TOHATHE
Gonee WHPOKOE MO OTHOLIEHHIO K LIEPKOBHOMY MpaBy, MOCKOJIBKY KAHOHHYECKOE MpaBo
Kacanoch HE TOJBKO BOMPOCOB BHYTPCHHEH LEPKOBHOMH XH3HH, HO H TeX NPaBOBLIX HOPM,
KOTOphIC HE KacaluCh LIEPKOBHON JKH3HM HanpaMYy0, OAHAKO BXOAHBLIMX B CpemHHe
Beka B opHcaMKLUMIO LlepksH. C X0f0M HCTOPHYECKOTO PA3BHTHS U C CYy)KEHHEM BIMSHHA
Uepkpy na cBeTckue BOMPOCH 6a3a KAHOHWYECKOrO MPAaBa TMOCTENEHHO Cykanach U B

HacTosAIIee BpeMs NPAKTHYECKH COBNajaeT ¢ 6a30# HepKOBHOTO mpasay'’.

Kanonuyeckoe mpaBo B cHcTeMe mpaBa 3aHHMaeT CBoe MecTo. B 5THX oTBerax
IOPHCTBl 3HAYHTEABHO PacxoffTcs Mexay coboit Bo MHeHuax. «M3yueHue npasa
pacmajaeTess Ha ABE 4HacTH: myGaMYHOe W 4HacTHoe. IlyOanuHoe npaBo, KoTopoe
(OTHOCHTCA) K NONOXKEHHIO PUMCKOTO TOCYASPCTBa, YACTHOE, KoTopoe (OTHocuTCA) K
T0JIb3€ OTAENBHbIX JIHI Y,

B cBA3u ¢ BeILIE CKA3aHHEIM BO3MOXHO NPEATIONOKHTD, YTO LIEPKOBHOE TPaBo TO XKe
pasnenstor Ha nybnuuHoe u yactHoe. «Takylo kinaccuduKanmio npasa He BOCTIPHUHSANH H
HEKOTOPBIC XPHCTHAHCKHE KAHOHMCTEI, HE TOJBKO 3amajgHele, HO U pycckue. [Tpodeccop
H.C. Cysopos nucan: «B LepKOBHOM TpaBe HeT HafOBHOCTH pasnuuare myOIUYHOE H
HaCTHOE NpaBo, NOTOMY 4TO BCe BOOGIIE UEPKOBHOE NPaBO HOCHT MyGNMYHbI XapaKTepy.
OnHako ero TOYKy 3peHHs He PaseNaloT Jpyrue BHAHBIE [(paBOCJABHBIE KAHOHWCTEI:
enuckon Huxoaum (Munauw), npodeccop A.C. [Tapnos»?'.

Bo3MoXHBl pasnuuHele KOHUENUMH MO HAHHOMY BONPOCY, M HET ONpeHAeNeHHo

NPpaBAJBHOTO JEJICHHE LIEPKCBHOrO npasa. FOCYJIapCTBeHHOC NnpaBo TIpETEpHeBacT

* Kanonnueckoe npaso/ hitp://studopedia.ru/
* Durectet IOcTHiMana. Katonnyeckoe npapo.2008. M., 1984, C.23

! Unr. no: Masnos A.C. Kypc uepkosnoro npasa. Ce. Tponue-Cepricsa Jlaspa, 1902. C, 14
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pasNu4HBIE U3MEHEHUs B 3aBHCHMOCTH OT ME€pPEMEH *KHM3HM Hapoja, a LEpPKOBb B CBOIO
o4epesib BBOAUT NpaBo H3 boxecTseHHOro OTKpOBEHMUs, KOTOPHIE OBLAM AaHBI JIIOAAM Ha
BCETJIa, H B CBA3HU C 9THUM HE H3MEHHI KaK JorMbl Bephl. ['ocynapcTBo ke MOXET HMpUAaTh
CTaTyc rocyJapCTBEHHbIX 3aKOHOB, 00A3aTe/IbHBIM U HCTIONHEHHS LEPKOBHBIE MPaBHJIA.
Ho Bce >xe uepkBH HE HyMHBl Takhe CaHKUMH TaK KakK JUIA CHyXKuTejeil LepKkBu
HEepKOBHblE mpaBuia U TaK 00A3aTesibHBl JJIA HCMOAHEHHMA. B CBA3M ¢ 3THM MOXHO
CAENaTb TaKo€ YMO3AaKIOYEHHE, YTO LIEPKOBHOE MNpaBo ONpeAeiAloliee BHYTPH
LUEPKOBHBIE OTHOLIEHMA He 00#43aHBl TOCYAAapCTBY CBOHM IHpPOMCXOXKAGHHEM, H He
ABJIAETCA YaCThIO TOCYAAPCTBEHHOrO .IyONMHYHOro npasa.

Boinee TaxeNnbiM BONPOCOB [ pACCMOTPEHHS SIBAAETCS BHEIIHEE LIEPKOBHOE MpaBo,
perynupyolHe OTHOLWIEHHS LEPKBH C APYTHMMH OOLIECTBEHHBIMH OpraHH3alHAMH
npex e BCEro ¢ rocyfapcTsoM. Jta npobneMa 3Ha4HMa He TONBKO IS UEPKBH , HO ¥ JJIA
rocyaapcrea. llepkoBb B 3THX OTHOWICHMSX HEMOCPEACTBEHHO 3ABHCHT OT BOJH
rocyaapcrsa. J{jist npaBuABLHOTO NOHMMAaHMA OTHOLIEHHH rOCYAapcTBa W LEPKBH, HY)KHO
HE yMyCKaTh pa3iuyle MEX/Iy BHYTPEHHUM H BHEIUHHM LIHPKOBHIM NpaBoM. [ocynapcTBo
HMEET BO3MOMCHOCTEH paccMaTpuBaTk LEPKOBbL Kak NMyGIHYHYIO KOPTIOpauuio, a TaK Ke
MPU3HATh 3a LEPKOBHBIMH NPaBHJIaMH CTaTyC roCyJapcTBEHHBIX 3akoHOB. [ocymapcrso
TaK e HMeET BO3MO)KHOCTB, Nofo6HO PuMckoii uMneprud, o6haBuUTh e BHe 3aKkoHa. M3
3TOTO MOXCHO CHE€NaTh TAaKOH BBIBOA, YTO NEATENBHOCTb LEPKBH, HA MPAMYIO 3aBHCHT OT
NesITeNBEHOCTH FOCyiapCTBa.

Ho Bce ke cymecTByloT pasfiMuHble KOHUEMLHU MO MOBOZY OTHOWIEHHH LIEPKBH H
rocyrapcta.  HekoTopele  kaTolMyeckMe  aBTOpsl,  BCAYECKM  [OJUEPKUBANH
HE3aBHCHMOCTD LIEPKBH OT rocyAapcTsa. Brumoyas OTHOWIEHHA LIEPKBM W rOCyAapcTBa B
00NacTh MEXKAYHAPOAHOTO MpaBa. «3a Takoil MO3MUHEH, OYEBHIHO, CKpBHIBAETCA
npejcraBieHne o LlepkeH, Kak 0 CBoeo6pa3HOM rocyfapcTBEHHOM o6pa3zoBaHMH, NpH
3TOM 3abeiBaeTcs TO 06CTOATENBCTBO, YTo LlepkoBE ABNAeTCA Bee-Taku LlapcTBOM He oT

MHpa cero, HHOMPHPOAHBIM NMOJUTHYECKHM COIO3aM, NnpecnCayrOniM COBCPUIEHHO HHBIC
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LEIH, 4YeM ToCyRapCcTBO, a NMOTOMY H HE HMMEIOIIMM OCHOBaHHI AN 3aKOYEHHA C
rocyaapcTBOM KOHKOPAATOB U JJOTOBOPOB, OMOCPEXYIOUIUX MEXAYHAPOAHBIE OTHOLICHH.
HecoctoaTenbHbl Mo3TOMY M Te CHCTEMBI, B KOTOPBIX LIEPKOBHOE npaBo, Hapaay ¢
FOCYAapCTBCHHEIM H MEXIYyHApPOAHBIM, BKIIIOYaeTcs B MyOIMYHOE IPaBoO Kak ero ocobas
oTpacip .

PaccMoTpeB kaHOHMYECKOE MMPABO €10 BHABI H 3HAYCHHE, MOXKHO HnepeiTH K BOIpocy
MO €ro 3HaYMMOCTH H c(pepe BIMAHHA HEMOCPEACTBEHHO B OOIMIECTBEHHBIX OTHOLICHHIX.
OnHHM M3 OCHOBHBIX BHAOB OOLIECTBEHHBIX OTHOLIGHMiT sBIAeTCA ceMbi. C cCaMOro
Hadana, LEpKOBb BHICKA3BIBANA CBOE OTHOLIEHHE K Opaky M cembe., «XPHCTHAHCKHMH
KaHOHamMM OBITH 3AIOXMEHBI NMPUHLMIBI BCEX CeMEHHBIX OTHOLICHHMH XPHCTHAHCKOTO
MHpa, BKIIIOYaA M YHCTO IOPHAMYECKHE CTOPOHEI. IT03TOMY KaHOHMYECKOe NpaBo He
MPOCTO OKasalo BIHAHHE Ha perynHpoBaHMe 3T0# cdeprl. Jfonrwe croierHs Bo Bcex
CTpaHax OHO 3aMEHAJI0 CBOMMH NPABHIIAMH HallHOHANRHOE GpayHo-ceMeifHoe npaBoy™,

I'naBHEIM MOMEHTOM CUMTANOCEH BRIpaYKEHHE B3ANMHOIO COMIACHA Ha OpauHblii coro3.
B Opak Moru BcTynare MynduHBl ¢ 16 jleT M keHWMHEI ¢ 14 jer. Bce ocTanbHbIe
PaccMaTpUBANHCE TOJIBKO KaK aCCHCTEHTHI - MX MOIIO M He 6b1Th. BpakocoueTanne Moo
ObITh W TalHEIM. B0O3MOXHOCTb 3axmoueHns Opaka 6e3 CBSIIEHHHKA M TONBKO IpH
CBMACTCNIAX COXpaHMNACh B WCK/IIOYWTENBHBIX CiydadX H B janbHeliwem. Ho 6pak
CHHMTANICA HC BOIMOXHBIM MEXAY JIIOABMH pa3siM4HOH Bephbl, TaK KaK KpemeHHe OBLIO
obs13aTensHEM B moGoM TauHcTse. Tak %e LEPKOBb KapaJjia 3a CeKCcyanbHbIe OTHOIIEHHA
BHe Opaka. Takum o06pazoM, NpoBofs CBOM KOHLENUHH B pa3BuTHE ceMeiHBIX
OTHOLIEHHH, LEPKOBb Bella ONpeNeNeHHbIE MOPABHO-3THYECKHE HOPMBL. U 3aKpernuno
CBO€ OTHOLUEHHE K 3TOii cepe 06IeCTBEHHBIX OTHOLIEHHI].

CyluecTByoT pasnHyHBIe KOHUENUHH MO Pa3BHTHIO npaB u cBobon uenoseka. Uro

2 Nurectsl IOctiHmana. Kanonuueckoe npaso.2008. M., 1984. C.27

2 Cm. Beeobuas HCTOpHA rocyaapcTaa u npaea / [Toa pea. K.W.Barwpa. M.; IOpnct, 1998, C.421
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OCHOBOTIOJIO}KHHKAMH 3aKPEMICHHBIX 3aKOHOM TIpaB YENOBEKa sBJSeTcs PENHTHO3HbIE
HCTOYHHMKH 3THX npaB. OpHrHHANBHBIH HCIAMCKHH MBICTHTEND Abnynnaxu Axmena
AnHanma «Bokpyr Hciamckoii pedopManun: rpaxxaaHcKne cBoOOABl, YenoBeUecKHe
fpasa W MEXYHApONHOE MpPaBO» OH, B YacTHOCTH, nuuet: «MMeHHo 3gecs, BHYTPH
LEPKBH, B «CBATaA CBATBIX», 3apPOMAIOTCA MPEACTABIECHMS O HEOThEMJIEMEIX npaBax
UCNOBEKA CHAYana KaK O IpaBaX BEpYIOIHX cBOGOJHO Onpenenirtsb cobcTBEHHYIO Bepy,
cobctBeHHYI0 hopMmy u chepy caykeHus Bory n moasamM, ctpouts %u3ue B 06wecTse B
COOTBETCTBHMH C 3TOH Bepoii, ¢ TpeGoBaHHAMM COGCTBEHHON coBecTH. ITOCTENEHHO 3TH
6a30Bbl€ NPHHLIUIEI HAYHHAIOT U3MEHATD BCE chepst obuiecTsa. .. »>*

«B Ob6we#t nexnapauuy npap yenoBeka, B nepBoii cTatee: «Bce mogn poxnaiorcs
CBOGOAHBIMH M PaBHEIMH B CBOEM JOCTOMHCTBE H npasax». 3T0 NpAMOE CBHJECTENLCTBO
TOTO, 9TO NPOLUMTHPOBAHHLIE TONBKO YTO OCHOBOROJIATAIOLIME NMPHHLMINEI OJHOTO U3
BOKHEHALIMX aKTOB COBPEMEHHOTO MEXIYHAPOIHOTO npaBa yXOAAT CBOMMH KOPHAMH K
EBaHrenuio, XoTs HUrZe B HeM W He BCmOMHHaeTcs 06 3ToM, Obobian Bce ckasannoe,
MOXHO YTBEpHKIATbh, 4TO MEXAY XPUCTHAHCTBOM H COBPEMEHHOIl KOHIEMIMeil npas
HEJIOBEKA HE CYLECTBYET MPUHLHMITMANBHBIX NpOTHBOpeunit. HaoGopot, 3Ta Konuenuus
CCTCCTBEHHO YKNalbIBAETCA B CHCTEMY XPHCTHAHCKHX LICHHOCTEll, FeHeTHYECKH C Heil
CBA3aHa, U — B KaKoM-TO HauOosee oGHIEM CMBIC/IE — YKOPEHEHa B Helin®. DeMeHTh
KaHOHHYECKOro NnpaBa TaK K€ PacCMaTPUBAIOTCS B TAKHX NPABOBBIX NPHHUHKNAX KaK
PaBEHCTBO BCEX Mepe] 3aKOHOM. JlaHHas uaes NpOHCXOAUT 3 Bbubmun:«Cyaure cyn no
nmpaBAe... A BIOBY M CHpOTY, 4yxKecTpaHLa M yGororo He nputecuaiite»”’. U3 atoro
CHCAYCT BLIBOA, YTO LEPKBM OAHHM M3 OCHOBHEIX HCTOYHHKOM NpHHIIHNA [paBa

PaBEHCTBA Mepef 3aKOHOM fABNsAeTcA Bubmus.

H AlHanm, A.A. Ha nytH k ncnamckoii pedopyaunn (rpasiancrue ceoGoael, Npasa 4enoBcka i MeAyHapoaloe Npaso)
fA.A. AnHaum fMlep. c Anrn. M. Myaeii i obiectsennsiii uenTp M. Anapes Caxaposa, 1999. C, 234,

* Hayuno-nccnenosatensckuit sypnan/ hitp://research-journal.org

*Anonoretni/hitp://apologetica.ru/biblie.html
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B cBA3M C MpoBECHHEIMH MHOIO MCCENOBAHHSAMH, MOKHO CHENATH CleAyIoUIHii
BBIBOJl, YTO KaHOHHMYECKas MpaBoBas CHCTeMa ABJAETCS OOHHUM H3 MCTOYHHMKOB
OCHOBHRIX LECHHOCTEH COBpeMEHHOCTH. TakMe KaK: IpaBa 4enoBeKa, BEPXOBEHCTBO
lpaBa, paBeHCTBO NMEPE] 3aKOHOM BCE 3TH NMPHUHLMKIIEI, ABAAIOTCA HEOTHEMIIEMOH YaCThIO
mobolf mpaBoBOH cHCTeMBl M mnpaBa B mpuHuMne. YTo NOAYEPKHBACT BAKHOCTD

KaHOHHYECKOrO npasa.
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2.3.Eppeiickas npasoBas cucTeMa

B cospemenHom Mupe, B cTpanax, rae KOHCTHTYIIHOHHO 3aKperieHa pejiurus, H B
KOTOPBIX IOPHAHYECKH 3aKPEIIEHbl MOHATHS «rOCYAApCTBEHHAAN, «npeobnagatoasy,
«HOAAEpHHBAEMas FOCYAApCTBOMY» PEJIUTHS, ABNAIOTCA OCYAapCTBa ¢ TEOKPATHYECKO#H
dopmoii npasnenns.

OnHoli U3 TakuX rocygapcTs sBaseTca rocynapctso HMspaune. B Uspanne ne cmotps
Ha 3HAYMTENBHBIA HCTOPHYECKHH CPOK, B TEYEHHH KOTOPOTo Wspauns, kak rocygapcteo
HE cymecTBoBal, npaso Gbino coxpaHeHo. Espeiickoe mpaso PETYJNHPYET BCIO )KHU3Hb
esped. C MoMeHTa ero npoGyxmeHMs 4O KOHLA ero susuu. Bce obuecTBeHHOE
OTHOLICHUA ¥ MOBEACHHME CaMHX eBpeeB. B mcropun espeiickoro npasa pasBHBaNOCh MO
Pa3HOMY, B CBA3H C MOTEpeH y eBPEHCKOro HAapOAa rocyapCTBEHHOTO LEHTpA.

Espeiickue nuacnoprl, pacnonoxennbie Ha Beex KOHTHHEHTAX, CTalld BBIHOJIHATH

POJIb TyXOBHBEIX LIEHTOB, NOICPXKHBAA MEXAY COGOi pa3THuHEIE CBA3M.

«Ocoboe BosmelictBMe Ha comepxanue ¢bopmupylomerocs mpasa  okaszanu
PETHTHOSHBIE NpEANUCAHNS HYaU3Ma C ero NPHBEPKEHHOCTHIO Hiee GOrou3BpaHHOCTH
M3PaWILCKOro Hapoja, a Takke HEOOXOAMMOCTH NOAYMHEHHS COLMANBHOTO MOBENEHHS
MOJEH CBALICHHLIM 3aBeTaM, OTpaxeHHEM B Tope, Tanmyne u MHOrouMcmeHHBIX
PETUIHO3HO-HPABCTBEHHBIX HOpMaxX. [Ipu 3TOM B nocieayiomeM, B CHIly H3MEHHBIIMXCS
06CTOATENbCTB, JpeBHEeBpeiickoe MPaBo He Ha Bce MPENOAHOCUMEIE JKH3HBIO BOMPOCH
MOTIO JaTk OTBET. C YYETOM OTMeYeHHBIX ocobeHHOCTell NoAyumnu manbHeiiwee
Pa3BUTHE MHOTHE OTpachM eBpefickore mpasa. WHtencuBno crano pa3BHUBaThCA
rpaicpanckoe mpaso. CTeneHb PasBUTHA YroJOBHOTO mnpasa onpeAensnack Mepoii
CYREOHOI aBTOHOMHMHM KOHKPETHOTO eBpeiickoro LUeHTpa. 3HAYHTENBHOE BHMMAaHHE

YACIANOCE Pa3BUTHIO HY6HH‘JHOI‘O npaBa)>27.

s Byk I'. 310 B-r moii. Hepycannm: [lamup, 1993. C. 478.
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Co BpemeHeM K NpPaBOOTHOLIEHHAM CTalH AOGABNATHCA, OTHOLICHMS KOTOpEIE
BOSHHKANHN MEX1y rpaAaHaMH H OOLUMHHBIMH OpraHamMH, OGIUMHHEIMH OpraHaMH W HX
paGoruukamu. [Ipu nOABNEHMM [aHHBIX OTHOLIEHHH MONBHIIACKH notpebHocTs B
YPErymHpOBaHHH TaKHX BOMPOCOB Kak M306paHMA PYKOBOAAIIMX OPTaHOB MX NOJHOMOYHS M

conepxanue, 3 eKTHBHOCTb AaHHBIX OpPraHoOB H CHCTEMa HalorooOa0KeHHIS.

B Hawie BpemMa TepMuH «eBpeiickoe npaBo» ABJISIOTCA 3aKOHOAATENbLHEIE TNIOJIOXKEHUA,
KOTOpBIE pEryJMpYIOT pa3sjiMyHble OTHOIICHHA, KaK TPYIOBBIE, ceMeiiHble, 0OLIeCTBEHHEIE
OTHOLIEHHs W MHOTOE JpYroe.

«Jlna espeiickoro npapa XapakTepHO HAJHYME PANA BHICIIHX KPHTEPHEB, KOTOpEHIE
ONMpPEACIANM MYTH 32KOHOTBOPYECTBA HAa NPOTDKEHUH Bceil Hawel uctopun. OTi
BBICLINE KpHUTCPHH HAUUIH CBOE BRIpaXKEHHE B TakuX OuOneiickux ctuxax, kak "He
TBOPHTE KPHBABI B CyAe; HE NMUENPUATCTBYH yGoromy, He yroxmail BENTMKOMY; MO
npasae cyau 6mwkHero TBoero” (Jlesut, 19,15); " ngenaii cnpaBeANuBoe H Jobpoe B
rnasax ['ocnoga" (Broposakonwue, 6,18), "3axkon oauu Oyner juis Bac M AJis NIpHILENBLA H
Ans ypoxenua semnn” (Uncna, 9,14) u npyrux B Tom xe poge. B konue BTOPOTro Beka
rnasa CuxeapuoHa paban Illumeon GeH I'aMnu9ip NOABITOXHA 95TH yKaszaHHsa B
u3BecTHOM u3peyeHuH ("Iloyuenns npenkos”, 1, 18)": "Y Ha Tpex 0CHOBax CTOMT MHp —
Ha paBOCYMM, HA HCTHHE ¥ MHPe, KaK CKasaHo (y Mpopoka 3exapen, 8,16): "Tlo ucTHue

¥ CIIPaBETNBOCTH, paJH MHPa CYJMTe BO BpaTax Balinx"»>,

B m3panssckom obuiecTse CylecTBYIOT pasHOrIacHs Mo Py ONpeAeneHHbIX NPaBOBEIX
npobnem. Cepbe3HBIMH pa3HOIIACHs TpPaBOBBIX NpoblieM SBIAIOTCH, BOTIPOCE! Opaka M
cembH. Tak e BemyTca mMCKyccuM mo Bompocam KoucTuTynnn, kotopas onpenenser
¢ynkuun Bnacreit, npasa 1 06513aHHOCTH rpaxnaH. M3 3a pasnuyHbIX MHEHHI [0 CHX NOp He

YAAI0Ch NOTOBOPUTHCA 10 3TOMY BOIIPOCY.

2 Tam we. C. 467.
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OcHoBononaraiomuM 3akoHoM B Mspawre senserca [Hexnapauus HesasucumocTu
Wzpauns, obHapomosanHo# 14 mas 1948 romy B Tens-Apupe. B wueii romopurcs:
«l'ocynapcteo  M3paunb.. 3IKAETCA Ha OCHOBAX CNpPAaBeNINBOCTH M MHpa, B
COOTBCTCTBHH ¢ HAeanaMH eBpelickuX MnpopokoB. OHO OCYWIECTBHT HOJHOE
o0LIECTBEHHOE M TMOJNHMTHYECKOE PaBHONPABHE BCEX CBOHX rpakaaH 6e3 pazmuuns
pennruy, pacel 4 nona. Ono obecreyut cBobOAy BepOHMCIOBEAAHHA U COBECTH, TPaBO

MOJIE30BATLCA POAHEIM A3BIKOM, NPaBo 06pa3oBaHMA H KYIBTYpPHIY .

Bepxosuslii cyn Mapawis yctaHOBIT pAA HEN3MEHHBIX [IPUHLMIOB €BPeHiCKOro Npasa.
Takux xak paBeHCTBO Mepel 3aKOHOM BceX Jironeit, csofona nuuHocTH, cBoboa cloBa U
neuaty, cBobojga BeOOpa poja 3aHATHI M Apyrue nojobHele cBoGOABl ABIAIOTCA
He3bI0JIEMBIMH U OCHOBOTIOJIATAIOIIMMY, Ha HUX OasHpyeTcs rocynapcTBEHHBIH cTpoit
Wspauns.

H3 BBIIECKA3aHHOTO MOYKHO COCNaTh BBIBOJ, 4YTO BCIO cy,ueﬁHylo NpaKTHKY

rocyaapctsa Mspauns, IpOHU3BIBAET €BPEHCKOE NPABO M €r0 MPHHLHIEL ..

EBpelickoe npaBo MNpoOIUIO OMpOMHBIH IYyCTE C MOMEHTa CBOEro CO3JaHHS W MO
CerofHAWHNKX aHedl. Eppefickoe mpaBo OCHOBBIBAIOCH HAa OBYX MOMEHTaX, KOTOpHIE
OMpeneNsny €ro CylmHoCTb. Bo-nepaeix, eBpeiickoe npaBo GbUTO JKHBEIM, AEHCTBYIOIIMM B
MOBCEAHEBHOH JH3HH MNpaBHiaMH. Bo-BTOpBIX MOCTOAHHOE M HENpEpHIBHOE pa3BUTHE

eBpelickoro npasa.

EBpefickoe npaBo MOCTOAHHO MPHMEHAJOCH B JKMIHEJESTENLHOCTH €BPEEB. ITOMY
cnocoGeTBoBana asa (axtopa. Ileperlit 3 3THX (akTOpoB BEUIC TO, YTO eBpelickoe HPaBo

ABJIANNOCH PEIUTHO3HBIM M HAITHOHAILHEBIM. PCJ’IHFH(BHBIM, OHO ABNAAOCE B CBA3H C TEM ,YTO

* Rexnapauss Hesasucumocts Hapauns /Jafi.org.

% Cm: Espetickoe npaso/ www.eleven.co.il.
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MCTOUHHKOM €Bpeiickoro mpaea 6euto BoxkecTBeHHOe oTkpoBeHue. M Tak Kax MOCTOSHHO
coOmozanocs, pasBuBalack B [Hacriope B paMKaX €BPeiiCKOH ABTOHOMHOM OGLIMHEL
BropriM daktop ofycioBien rocyapcTBeHHO-IPaBOBEIM BOCIPHATHEM ITOHATHIL BAacTH
M Cynompou3BoAcTBa. J[Ba 3THX (akTopa TECHO CBsi3aHbl MexXay coGoii, ¥ B TOM M B
ApyroM ¢akrope eBpeiickas MBICIb HAXOJAHT pELIEHHE Bcex npobneM B emHHOM
HCTOUYHHKE B Tope.

«Takum o6pasom, usyyas Topy u penuruosHoe npaso, €BPEH 3ayYHUBANH H OCHOBBHI
IOPHAHYECKHX NpaB. JTO MOCAYXHIO OCHOBOH s (GOPMHpOBaHHS onpeaenéHHBIX
MPHHLMMOB: TaK e eBpedl o6a3aH cobmonate cyry6o «penuruosHsie» MpeanHcaHus,
Aabbl HE COTpEHTb, OH MOMKEH CTPOKANLINM obpasoM mnpuiepxKuUBaTECA M
«IOpHAMYECKUX) 3aKOHOB MyAau3Ma, HOO HapylIeHHEe UX — HE MeHEe TSOKKHIl IPOCTYIIOK.
Penurnosnelii xapaxTep u Tex, ¥ TeX M APYrux ¢ ocobGoii cuoii NOAYEPKHYT Ha BEICOKOIT

CTYMEHH €BPEeHCKHX LIEeHHOCTEH — B MHCEMEHHOI Tope»“.

I'naBHEIM OTIHYaEM eBpejicKoro mMpaBso ABISETCH, TO YTO eBpefickoe npaBo cyry6o
HallHOHABEHBIM, M €ro pasBHTHE CBA3QHO HCKAIOYHTENBHO C TBOPYECTBOM CBHIHOB
eBpeiickoro Hapoaa.

EBpeiicknit Hapoa 10 cuX nop paccMaTpHBaeT eBpeiickoe NpaBo KaK CBOE JOCTOSHHE,
H KaK CYLIECTBEHHYIO YacTh CBOEH KYJIBTYDHI, Aake HAXOAACh Ha UywOHHE, ¢ MOYTEHHEM
coOM0AAlOT eBpefickoe NpaBo 1 3a60TATCSA O €ro pasBHTHH.

B eBpeiickoM npaBe rapMOHHYHO COCYIIECTBYIOT BaKHEHIIME peIMrHO3HEIE
NPUHUMIBL C TPOXAAHCKOH MOpaNbIO, U ABAAETCA (EHOMEHOM KaK ¢ TOYKM 3peHHs
IOPUCIIPYACHIMH TaK M ¢ TOYKH 3PEHHS PEJIHTHH.

B cBsA3H ¢ BBINIECKA3aHHEIM MOXKHO CHENATh BEIBOM, UTO €BpeiicKoe mpaBo fABMsETCA
OIHHM M3 IVTaBHBIX AOCTHKEHHH eBpefickoro Hapona. Epeiickoe npaso perynmnpyer Bce

JKU3HCHHBIE aCNEKTEl €BPEEB, U UX JCATENBEHOCT. HPH ITOM paclnpoCTpaHeHO TOJBKO

M Tam xe. C.143
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cpenn OLHOM HalHH, H €€ IOPHUCAHKLIUA HE 3aKaHYHBAETCH B npeacnax OAHOH CTpaHEl.

OHo He UMeeT aHaaoroB B MHUpE, H ABJIJACTCA (l)EHOMCHOM C Pa3NUYHEBIX TOYEK 3pCHHA.
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3aKoYeHHe

IpoBens uccnenosanus, B 061acTH PEIMIHO3HBIX HCTOYHHKOB MPaBa B COBPEMEHHOM
obliecTBe, WX PpONb BIHAHMA Ha perynupoBaHHE OOIIECTBEHHBIX OTHOUICHHI,
pasIMYHBIC  PENUTHO3HBIC  NPABOBBIE  CHCTEMEl, HX  OCOOEHHOCTH, MOKHO
NpOaHANN3UPOBATE, AaNbHEHIlee Pa3BUTHE NpaBa B MPHBEJCHHBIX PasIHYHEIX [PABOBEIX
CHCTEMaX.

B nanHOH KypcoBoH pafoTe pacCMOTpeHbl OCHOBHBIE BOMPOCHL, KacalomHecs
OTHOLICHHA MpPaBOBEIX M penurHosHbix HopM. [loa nelicTBHe pPeNMIHO3HBIX HOPM
nonagany® MHOTHE ceMEHHBIe, HACICACTBEHHBIE M OOIIECTBEHHBIC OTHOLIEHHS, B
HACTOALIEE BPEMA OHH HE NOTEPAIH CBOEH 3HAYUMOCTH B CTPaHaX, Tie KOHCTHTYLIHOHHO
3aKpeniieHa Kakas-1uho rocyjapcTBeHHas pesiurus.

OCHOBHBIM MCTOYHHKOM TPaBa B OCYAapcTBaX ¢ KOHCTHTYLHOHHO 3aKpernneHHoi
PeMrueH, ABNSIOTCA pPesMrHo3HBIE TEKCTH. KOTOphle peryiHpyloT oBILIecTBEeHHbIE
OTHOLICHHS MEXAY JIOABMHM W HX )XH3HEAeATeNbHOCTh, HO He TONBKO pelMrHo3HbIe
TEKCTBI, DPErylIHpYIOT OOLUECTBEHHBIE OTHOLUEHHS MEXAY JHOABMH, HO TaK IKe
CYWECTBYIOT PENHIHO3HBIC AOrMBI, PasIMUHBIE XaJUCHl, NPHAAHHA, BCE OHH TECHO
B3aMMOCBA3AHb! MEXAY COOOMH, M HMEIOT KECTKYi0 Hepapxuio.  Kakagas npaeopas
CHCTEMa HMEET CBOM OCODEHHOCTH, pasinuHele cepbl nepecedyeHHs NPaBOBBIX M
PENHTHO3HBIX BOMpPOCOB.

PenuruosHele TeKCTBI, CTanmM OCHOBONONOXHHKAMH M B  HacTosllee BpeMs
ACHCTBYIOIIHX MpPABOBEIX MENIYHAPOAHBIX NPHHUMIOB TipaBa. Jlae  YYeHHS, He
OCHOBAaHHEIE HA pEUrUM, KOTOpEle copmupoBanuck B EBporie B cepennie 20 Beka,
TIOBTOPANTH OCHOBHBIE PENMIHO3HBIE NPUHUMNBI H OCHOBHIBAIMCH HA PENMTHO3HOI
MopaiH. PelnruosHas Mopanb OTHOCHTCS K HENPABOBEIM HOPMAM, OHHM HANAraioT
3anpeTsl, O0GA3AHHOCTH, MpPENOCTABJAIOT pA3NMYHBIE TNpaBa, ¥  BLICTPAHBAIOT
ONMPEACNCHHYI0 MOACIL MOBEACHHA JIOAEH B COOTBETCTBHM € [JAaHHEIMM HOPMAMH.

Penuruosusie HOPMEI PacipOCTpaHAIOTCA Ha MOaeH BEPYIOLIHX, TO €CTh HCIIOBEAYIOLIHX
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ONPEAC/CHHYK) PENNIHI0. PeNMruosHbie HOpMBI HMEIOT OIPEACNECHHOE CXOACTBO C
NpaBOBHIMM HOPDMaMH, TaK Kak OHM IHMCEMEHHO 3aMKCHpOBaHBI B PasiHYHBIX
penuruosHeix uctoyHukax (Kopan, Bubnus, Topa, Cyna). MoxHO nmpoBecTH napaniens
MeXAy HNAHHBIMH HOPMaMH, H YYHTBIBas CPOKH CO3JaHMs AAHHBIX HOPM, MOXHO ¢
YBEPEHHOCTBIO CHENATh 3aKMIOYEHHE, 4YTO PEJIMTHO3HBIE HOPMEI B ONpeleNeHHBIX
CJIy9yanx SBJIAI0TCA HCTOYHHKAMH HEKOTOPBIX NIPAaBOBLIX HOPM.

OnHuM M3 BaKHEHIUMX BOMPOCOB pACKPBITHIX B KypcoBoii paote, sBaseTcs
B3aHMOOTHOIUEHHE PEJIMFHO3HBIX HOPM M HOpM mpaBa. [Ipy KoMmAM3MM HOpPM TpaBa U
PEANTHO3HBIX TEKCTOB, IMIABEHCTBYIOLIYIO POJib [MPHHUMANH pPEIUTHO3HBIE TeKCTH. Tak
KaK >XU3HEAEATENBEHOCTE IPAXKAaH B OCHOBHOM CKIIaJIbIBARach Ha OCHOBE 3THX TEKCTOB.
Kaxnaa npasosas HopMa Oblla NMpPHHATZ HA OCHOBE TEX WJIH MHBIX PENTHTHO3HBIX
HCTOYHUKAX H TpPH 5TOM HE MOr/a NPOTHBOPEYMUTH 3THM PEIMTHO3HBIM TEKCTaM.
PennuruosHrle HCTOYHMKM HE MOTYT B TNonHoM o6BEME perynMposaTh Bce
B3aHMOOTHOIEHHA MEXAY IpaxJAaHamH, H MO 3TOMY B CHJY BCTYNAaiOT IpPaBOBhIE
HopMbl. [IpaBoBLIE HOPMBI MpETEPHEBAIOT Pa3HYHEIE H3MEHEHHS B CBA3M C Pa3BUTHEM
obliecTBa, HO TNpPH 3TOM HE H3MEHAIOT MNPHHLUMIY BEPXOBEHCTBA PpEJHTHO3HBIX

HCTOYHHKOB.
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Beenenue

[paBoBas cHCTeMa, SBNAETCS OCHOBHOI perynmpyioweil obLIecTBeHHEIC
OTHOINEHHS  CHJIOH, oOcyllecTBaswomEee OOIIECTBEHHOE  peryjinpoBaHHE B
COOTBETCTBHH C COLHAIbHBIMH, AYXOBHBIMH, 3KOHOMHYECKHMHM, MOAUTHYECKHMH
NPaBOBBLIMH MPHHUMIIAMH, CyIIECTBYyloIiee B OOIIECTBE H2 KOHKPETHOH CTaauu ero
passuTHsA. OCHOBHBEIM (AKTOPOM, OMpPENENAOINA NPaBOBYIC CHCTEMY, ABJIAETCH
rocyZapCTBEHHAst UACOJIOTHAL.

B naHmnoi KypcoBoii paboTe, pacCMOTPEHBI PEIHTHO3HBIC NMPAaBOBBIE CHCTEMBI.
OcHOBHOIl  0COGEHHOCTBIO,  PEAMTHO3HbIX  MPABOBBIX  CHCTeM,  ABIACTCA
rocyapCTBEHHOE TNPH3HAHME PENHTHO3HBIX TEKCTOB, KaKk  OCHOBOMOJAralouiux
NpaBoBBIX HOPM. B JaHHBIX NPaBOBBIX CHUCTEMaX HOPMATHBHBIE MNPABOBLIC AKTHI
MIpaloT BTOPHYHYIO poJb, a 0cof0e MECTO Cpei HCTOMHHKOB HOPM Npaba 3aHUMaloT
paboTEl y4yeHBIX OOrocioBoB (ZOKTPHHEI). OTO CBA3@HHO C HETOYHOCTAMH B
PEry/IMpOBaHHH OGUIECTBEHHBIX OTHoWIeHHit. Tak e B PeNMrHO3HOH MpaBOBOH
CeMbe, HOPMBI TIpaBa He MOTryT MpPOTHBOPEYHTh HOpMam peNurud. Pemuruosusie
paBoBLIE CHCTEME], HaUMeHee MOABEPIKEHBI PA3NIMYHBIM H3MEHEHHAM, BJIHAHHEM
u3sHe. s Hero xapakTepHa cTabMIbHOCTh, KOHCEPBATH3M, 8 B HEKOTOPHIX Cllyyasx
M HETEPIIUMOCTb.

B coBpeMEHHOM MHpE CYIUECTBYIOT pas/IHYHbIE PpeJIMTHO3HbIE MPaBOBLIC
cucTeMbl. MIX pa3nuuks OCHOBaHB Ha MHoOroo0GpasuM pa3sinHYHEIX BepOBaHH H
BepoyueHuii. B pmaHHO#f Kypcosoft paGoTe, paccMOTpeHBI TakKue PCIHTHO3HbIE
NpaBOBbIE CHCTEMBI, KaK:

- MycyJlbMaHCKas NpaBoBas CHCTEMa;

- KaHOHHWYecKas IIpaBOBasi CHCTEMA,

- eBpeiickan (MyaancTCKas) NpaBoBas CHCTEMA.

PaccMOTpEHEl HCTOYHHKH MpaBa, HX 0CO0EHHOCTH. POAB PENHTHO3HBIX TEKCTOB,
HOPMATHBHO-TIPABOBEIX 3KTOB, CY/IeGHBIX NpeleJeHToB, paboT yueHbIX DOrocaoBoB
B PEJIMTHO3HBIX MPaBOBEIX cHcTeMax. [[poaHanu3HpoBaHa B3aHMOCBA3b FOCy1apcTBa

M penurud. PacKphITHl OCHOBHblE NPOGNEMBl peryaupoBaHHsi OOIIECTBEHHBIX





oTHoulennii. Bce Bhlllle H3/I0XEHHOE, TOBOPHT O HECOMHEHHOH aKTyalbHOCTH
BeIOpaHHOW TeMbl, OCOOEHHO B COBPEMEHHBIX YCJIOBHAX, CAOKHBIIMXCA Ha
MEXIYHAPOAHOH apeHe.

Ilear ucciaemnoBaHUA  ABASAETCA, PACCMOTPEHHE PENHIHO3HBIX TEKCTOB, KakK
MCTOYHHKOB TMpaBa B pEJNUrHO3HBIX TMpPaBOBBIX CHCTEMAX, HX 3HAYHMOCTB,
pPasHOBKAHOCTH ¥ OCOOEHHOCTH MPHMEHEHHA.

O0bekT AaHHOH KypcoBoit paboThl ABNAIOTCA PENTHIHO3HBIE NIPABOBBIE CHCTEMEL,
HX 0COOEHHOCTH M pa3sHOBHIHOCTE B COBPEMEHHOM MHPE.

IMpexMeT HccnenoBaHHA — PEIMTHO3HbIE HCTOYHMKH MpaBa B PENIUTHO3HBIX
MpaBoOBBIX CHCTEMAX, HX pONb, pa3nuuus, chepbl cIUAHUA Ha OOLIECTBEHHbBIE
OTHOLLIEHHS.

JIna pellleHHA Bbille MOCTABICHHOH LENH, HYXHO PCLIHTEL PAN ONPEACACHHBIX
3ajau;

1. UccnenosaTh BUABI PENMIHO3HBIX NIPABOBBIX CHCTEM, HX 0CODEHHOCTH.

2. M3yuntb 0cOGEHHOCTH PENUTHO3HBIX TEKCTOB, H APYIHX HCTOYHHKOB paBa, B

PEJINTHO3HBIX MPABOBBIX CHCTEMaX.

MeTo1p1 HCCNIEAOBAHHS:

1. MeToa cHCcTEMHOTO MOAXO/A.

2. U3yuenne u 06o61ieHHe HayuyHOH NUTEpaTyphlL.

3. Teoperuyeckuii MeTOA.

Teoperrueckoif 0cHOBOt AN HanucaHUsA KypcoBoii paboTs! mocmyxuiH paboTel
takux aBTopos, kak Anekcees C.C., Kokopes P.C., Mary3os H.H., Mancko A.B.,
Mapuenko M.H. u apyrue.

PaGoTa cOCTOHT W3 BBEAEHHMA, ABYX IJiaB, 3aKIIIOYEHHS, CIIHCKA MCIOJIBE30BaHHOM
nuTepatypbl. I'laBa mepBas NocBfilleHa MOHATHAM HCTOYHUKOB npasa. MecTo
PENMIHO3HBIX TEKCTOB CpeAy WCTOYHMKOB MpaBa. [7aBa BTOpas paccMaTpuBaer

PENUTIHO3HBIC NPaBOBBIC CUCTEMEL. Hx [IpaBOBBIC H PCJIHIHO3HBIC ocobeHHOCTH.





I'naBa 1. IloHsiTHE HCTOYHHUKOB IPaBa H MECTO CPeaH HHX
pesIHrHO3HbIX TEKCTOB

1.1. TloHATHe HCTOYHHKOB NMpasBa. BHALI HCTOYHHKOB NMpaBa

B Hacrosiiee Bpems, CYLIECTBYIOT pa3lHYHBIE TPAKTOBKH TEPMHHA HMCTOYHHK
npaBa MW ero Kpadnudukauuu. CaM TEPMHH HCTOYHHK IIpaBa B HOPHCHPYACHLHH
n3BecTeH AaBHO. «Eme B puMckuii uctopuk Tut JIusuii Hassipan 3akonsl 12 Tabauu
MCTOYHHKOM BCEro ImyB6AMYHOro M yacTHOro npasa. CNoBO «HCTOYHHK» B 3TOH dpase
ynoTpeOIeHO B CMBICAE KOPHA, M3 KOTOPOTO BBIPOCAO MOTY4ero ApPEBO PHUMCKOIO
npasa. [IpHHATO BBIACAATE HCTOUHHKH 11PaBa:

1. B MaTepHanibHOM CMBICIIE;

2. B HaeanbHOM CMBICIIE ;

3. B 1opHAHYECKOM ((popManbHOM) CMBICTE.

Hcroynuk mpaBa B MarepHajibHOM CMEICIE ABIOTCA  Pa3BHBAIOLIHECS
o6ecTBeHHBIE OTHOLLIEHHS.

WcToyHyk npasa B HAeadbHOM CMBICIIE NIOHUMAOT pa3IHYHbIE MPABOBLIE YUEHHUS
npaBoco3HaHue'». «VCTOYHHMKOM MpaBa B IOPHAMYECKOM CMbICTE HMEIOT BBHIY
pa3nuunsie GopMB! (CMoco0kI) BEIpaXKeHUH, 00BEKTHBH3ALIHH TIPABOBBIX HOPM 2,

B iopucnpyaeHuMM Tak dKe, BBIENAIOT JBAa MOHATHE npaBa: «popMa» H
«HUCTOYHMKY Npapa. ITH ABAa NOHATHA TECHO B3aHMOCBA3aHBI.

dopmMa npaea - 5T0 crocob BHIpAKEHHA BOBHE IOPHAHYECKHX NPaBHI NOBEACHHS.

HcTrouHuk mpaBa — 3TO MaTepHajibHBEIE YCJOBHS JKHM3HH, ONpeJeNAIolune
MOBEACHHS H NEeHCTBUS Npasa.

HcToyHHK mipaBa, BbIpaXasch BOBHE, NMPHHHUMAET ONPEAEJICHHYIO IPAaBOBYIO
dopMy, MO3ITOMY €ClH MBI TOBOPHM O (popMax mpasa, TO MMEEM B BHAY HCTOYHHKH

npasa’».

! Mapuenxo M.H. Teopus rocynapcrsa 1 npasa. M., 1996. C. 284-291.
? O6wan teopus npasa / Moa pen. A.C. NMuronxkuna. M., 1995. C. 164.

* Omutpyk, B.H. Teopua rocyaapctsa u npaea: yue6.nocofue. Hosoe 3nanue, 2006. C.61-62.
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B MupoBoil ropupnyeckoli Hayke W3BECTHHI cCliefyloumiHe (opMbl (MCTOYHHMKH)
npaea:

¢ [IpaBoBoii 06bIvaii;

o HopmaTuBHEIl aKT rocyJapcTBEHHOTO OpraHa;

e [IpaBOBOil npeLeaeHT;

e HopmatuBHblii foroBop;

e OOuIHe NPUHLHIIE TIpaBa;

e laeu ¥ NOKTPHHBI;

¢ PeanruosHble TEKCTHL

«HexoTopble YuUeHBIE BELACSIOT YETBIPE POPMBIL:

1. HopmaTHBHEI# akT;

2. IIpaBoBoii obb14aii;

3. IOpuanueckuii npeLeaeHT;

4. HopmaTusHBIH ,u;oronop"».

«ABTOpBI AAaHHBIX MO3HLIHH HE PAacCMaTPUBAIOT KakK (GOpMy INpaBa peJIMrHO3HbIE
TECTHI, HO, Mo MHeHHIO Jmutpyka B.H., 3t0 B kopHe He BepHo. Ha cerogHaHui
J€Hb PpEeAMTHO3HBIE TEKCThl, KAaK HCTOYHHK [IpaBa, paclpoCTpaHEeHbl B CTpaHax
MycCynbMaHCKOTO MHpa H otyacTH B Hapaune. CamMn peaurHo3HbiE TEKCTBI, Kak
TAaKOBbIE H3HAYaABHO He OBUIM CO3/aHbl JUIs Lesieil MpaBoBOTO PEryJlHpOBaHHS Tex
WIM HMHBIX OOLIECTBEHHBIX OTHOWIEHHH, M Mo3ToMy ofpalleHHe K peIurHo3HBIM
TEKCTaM JaXKe B CTpaHaX, HOCHLIMX TEOKpaTHyeckHil Xapakrep, He Bcerna ObIBaeT
JOCTATOYHBIM AN TOTO, YTOOBI pa3pellHTh Ty HiH HHYIO IPaBOBYIO MpoGneMy ».

[Ton pefictBMe  penMrHo3HBIX  HOPM  MOMajajlH  MHOTHE  CEMEHHBIE,
HacneJCTBEHHbIE OTHOLIEHWsA. B HacTosdlllee BpemMs OHHM HE TNOTEPANHM CBOeif

JHAaYHMOCTH B CTpaHax, roe KOHCTHTYUUHOHHO 3aKpceIncHa Kakasn-nibo

* Teopus rocynapcrsa W npasa // Moa pea. H.W. Maty3osa u A.B. Mansko. M., 1997. C. 331-337.

s O6wan Teopua npaea u rocyaapcrea// Moa pea. B.B. Nazapesa, M., 1996. C. 143,
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rocynapctBeHHas peaurua. TakuMm ofpa3oMm, MOKHO cJenarb BBIBOJ, HTO
PEJIMTHO3HBIE TEKCTH! SABJAIOTCS MCTOYHMKAMM [paBa B CTPaHaX c OGhHUHANBHO#
penuruei.

B cBfA3M ¢ BbIIIECKA3aHHBIM MOXKHO CHENaTh BBIBOJ, YTO TEPMMHA HCTOYHMK
npaBa He HMeeT eAuHoro noHATHA. Y Het onpeneneHHoil xpanudukauun. Ho Beé xe
CYLIECTBYIOT YETKO COPMHpPOBaBUIMECS BHIBI MCTOYHHMKOB NpaBa: HOPMATHBHBIH
aKkT, npaBoBoil oObIuail, OpHAMYECKHIT MNpeUeleHT, HOPMAaTHBHBIH AOTOBOp,
peNUrHo3HbIe HOPMEI, Cy1eGHEBIH NpeleaeHT, o0L1Me NPUHLIMNE Npasa.,

«1. ITlpaBoBoit oOBlyail - 3TO MpaBWUIO MOBEAEHHUA, KOTOpPOE CIOXHIOCH
MCTOPHYECKH B CHJIY MOCTOAHHOH IIOBTOPAEMOCTH B TEYEHHE MUTENBHOIO BPpEMEHH
H CaHKIIMOHMpPOBAHO TOCYNapCTBOM B KadecTBe oOweobs3arensHoro mpaswia. B
MepHoJi CTAHOBNEHMS IipaBa npecbnajalollee 3HaYCHHE WMeEs MpaBoBoi 0ObIYaif.
O6r1yHOE npaBo ObUI0 OCHOBHBIM HCTOYHHKOM MpaBa Ha PaHHUX 3Talax pa3sBUTHA
paboBnagenpyeckoro 1 peonansHOro NMpaea.

2.CynebHBlii peLeAeHT - 5T pellieHHe cyaa (00b1uHO 5TO BhICIuas cyebHas
HHCTaHLHA B CTpaHe) MO KOHKPETHOMY €Ny, KOTOPO€ 3aTeM CTaHOBUTCH 0OpasLoM,
00a3aTeIbHBIM [IPABUIIOM AJIA pELICHHA aHAJOrHYHEIX nen B 6ynymemM. B HacTosiee
BpEMA TaxKoii HCTOYHHMK LIHPOKO MCHONR3YETCA B AHMIOCAKCOHCKHMX CTpaHax
(Hanpumep "obwee npaBo" Aurnuu). IlpellefeHTHOe mMpaBo Upe3BBIYAiiHO
rPOMO3/IKO, 3allyTaHHO M [POTHBOPEYHBO, TMO3BOJNAET CYAY OCYIUECTBIATH
npaBoTBOpyeckHe (YHKLUHMH Kak B ciaydae OTCYTCTBHS COOTBETCTBYIOLUIETO 3aKOHa,
TaK H NIPH €ro HaIH4HH.

3. HopmaruBHBIH [OTOBOp - 3TO COMallleHHEe MEXIAY pa3lU4YHBIMH CyGheKTaMu
npasa, B KOTOPBLIX coiepxarci HOpMbl npaBa. OH sBhnseTcs OXHHM M3 OCHOBHBIX
HCTOYHHKOB MEXAyHapoaHoro mpasa. B psze ciyyaeB HOpMaTtHBHBEI [OroBOp
HCMOJIB3YETCA BO BHYTpHrocyaapcTseHHoMm nmnpase (PeaeparuBHBIR IOroBOp o0
co3naHuu Poccuiickoii ®enepanun, moroeopel Mexay Poccufickoit denepauueii u

OTACHBHBIMH €€ C)f'ﬁ'f:elﬂ'aMH, KONNEKTHUBHBIC JOTOBOPBI MEXAY a,uMHanrpauueifl





NpeANPUATHA U TPYAOBBIM KOJIJIEKTHBOM H ,up.)»6.

4, «PenMruo3Hele TEKCTHl - B3TO CBALUIGHHBIE KHUIMH H COOpPHHKH, KOTOpEIE
HENOCPEACTBEHHO NPUMEHSAIOTCA B cyneGHOM ¥ HHOH I0pHAHYECKOH NMPAKTHKE. DTOT
HCTOYHHK TIPMMEHSETCA, B TEpBYl0 ouepelb, B MycyabmaHckom npase (Kopan -
cobpanne noyuenuii u 3anoBepedl Asnaxa, CyHHa - >KHM3HEONHCaHHE INPOpPOKa
MyxaMmena).

5. JOKTpHHANBHBIE TEKCTh! - 3TO MHEHMA, MIAEM H JIOKTPUHBI BBIAAIOIIHXCH
YYEHBIX-IOPUCTOB. B pumckoM mnpaBe paGoThl HEKOTOPHIX H3BECTHBIX IOPHCTOB
(HanpuMep YnbnuaHa) 3a4acTyl0 COCTABIAJH OCHOBY pEHIEHHs IOpPHAWYECKHX Ae.
Cynb¥ B aHIJIOA3BIYHBIX CTPaHaX HEPEJKO OCHOBEHIBAIOT CBOH pellleHUs Ha TpyAax
aHrMUACKMX yYeHBIX. B MycynemaHckux crpaHax co3maHHbie B XII-XIV B. Tpyasl
apabCKUX IOPHCTOB, 3HATOKOB HciaMa (MIKMa) HMEIOT OpHUHANBHOE IOPHIHYECKOe
3HAYECHHE.

6. O61IKe MPUHLMIEI [IpaBa - 3TC PYKOBOASAIINE, NPHHLUMIIHAJBHLIE MONOKEHHS,
MCXONHBIE Hauyaja BCEro npasa B LieloM nuGo ompeaeneHHOH ero orpacid. B
COOTBETCTBHH C 3aKOHOJATEJLCTBOM pAda 3amaAHBIX FOCYIapCTB, NPH OTCYTCTBHM
KOHKPETHO# HOPMBI, MpeLeieHTa HIH NpaBoBOro o6biyas, BOIMOXKHO MPH perieHHH
IOPUAMYECKUMX M€ CCBUIATBCA Ha NPHUHLUIEI COpaBeUIHBOCTH, fAobpoii coBecTH,
colMabHON opueHTaiu npaBa. Yacte 2 cr. 6 I'K Pd mnpenycmarpusaer
HCII0/Ib30BaHHe OOIMX HAYaJl H CMBIC/IA MPaXKJAHCKOro 3aKOHOAATENBCTBA (aHAIOTHs
npaBa) H TpeOoBaHuH A0OPOCOBECTHOCTH, pasyMHOCTH M CHpaBeJJIHBOCTH, €CNH
HEBO3MOXKHO PUMEHHTH aHaJIOTHIO 3aKOHA.

7. HopmaruBHblii OpaBOBOM &KT KaK HCTOYHHMK MNpaBa - 3T0 OGMUMANBHBIA
MUCLMEHHBIA aKT, H3JaHHEIi KOMNETEHTHBIM OpraHOM MM TNpPHHATEIH BCEMH
rpakjaHaMH rocygapcrsa B gopMe pedeperyMa, ycTaHaBIHBAOLIMI, M3MEHAIOIIME
nubo OTMEHSIOIHIT HOPMEI MpaBa. D10 Haubonee COBEPLIEHHBIA MCTOYHHMK IMpPasa,

co3faroInui OCHOBY [N HYETKOCTH, TOYHOCTH H cTabMIBHOCTH [IpaBoBOroO

¢ Npobneme: obuieli Teopuu npasa u rocynapcrea /Moy pea. B.C. Hepcecanuya, M.,2000 C.274
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perynMpoBaHHsA, YKPEINEHHA 3aKOHHOCTH, JOCTYIHOCTH H 0003pHMOCTH NpPaBOBBIX
npeanucannii. OH obneryaer Haa30p 3a UCTIONHEHHEM IOPHANYECKUX NpeAlucaHuii,
HX TONKOBaHHME, CHCTEMaTH3aluio, ydeT. EMy npHcyma nHCbMEHHas, CTpOro
JAOKYMEHTHpOBaHHas ¢opMa H  ocobblif, uerko  periaMeHTHPOBAHHEIH
nponeccyanbHblit TOPAAOK NPUHATHS ¥ ONyGIHKOBaHHA'».

B cBA3H ¢ BblIECKA3AHHEIM MOMHO CHENAaTh BBIBOJA, YTO HOPMATHBHBIE AKThI
HaXoAATcsA Mexay coboii B cTporoii Hepapxuyeckoil cOMOAYHMHEHHOCTH, OT KOTOpOit
3aBHCHT  IOPHAHYECKAs CHIAa KaOKIOT0 M3 HHX. AKTHl  HIKECTOALIHX
NPAaBOTBOPYECKHX OPraHOB NOJDKHBI COOTBETCTBOBATH M HE MPOTHBOPEYHTH &KTAM
BBIIIECTOALMX  opraHoB. HopMaTHBHBIE aKTBl  KIacCHQHLHpPYIOTCS 10  HX
IOpHIHYECKOI CHJIE, OMpeenseMoil KoMMNeTeHUHel U MONoKEHHEM M3JaBIUETO WX

OpraHa B MEXaHH3MEC roCcylapcTna, 4 TaK¥Ke XapakTepoM CaMHX aKTOB.

7 Teopun rocynapcerea W npasa / MNog pea. B.C. Hepcecanya. M., 2002. C. 422.
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1.2.  Penurnosnble TEKCTbI

Penurnosnele TEKCTHl ABAAIOTCA OOHMM M3 HCTOYHHMKOB mnpaBa. PelHrHo3HBIMH
TEKCTaMH Ha3blBAIOTCA MNPEANHCAHMA CBALIEHHBIX KHHUr. Ho Tak ke He MMEET YeTKo
cpOpMHPOBAHHOTO MOHATHSA, TAK KaK HUCXOMA W3 TOr0 TEPMHHA, HENb3A CUHTATh CYHHY
HMCTOYHHKOM IpaBa B MyCyNbMaHCKuX cTpaHax. CyHHa-3TO NyTs, ykaszaHHbIH [IpopokomM
MyxamMMeoM, €ro BBICKa3blBaHMA, MOCTynkd. M B MycCynbMaHCKOM [ipaBe, CYHHa
npeacrapnser coboii cOopHuk Tpaguumil. M 3TUM caMbIM OTKpBIBaeT MyTh A TOrO,
4yTOoOB! YCTAHOBHTE HOPMY, NPHHLMII, HHCTHUTYT IpaBa.

YYeHBIE-IOPHCTHI MPEAOCTABIAOT, Oo/ee TOYHBIE TEPMHHB! PEJIMCHO3HBIX TEKCTOB.
PenurHo3Hele TEKCThl- CBALlEHHBIE KHHUTH W COOpPHUKH, KOTOpPBIE HEMOCPENCTBEHHO
NMPHUMEHSOTCA B cyae6HO# 1 HHOIT ropuinyeckoit npax‘rm(es.

«Penuruo3Hple TEKCTbl YCTAHABIHBAIOT HOPMBI, KOTOphIE HpPaBOMEPHEBIE AOKHEI
YTHTB, MOCTHl, KOTOPHIC OH AOIKEH cobmoaars, MHIOCTHIHH, KOTOPHIE OH JOJ/DKEH
NnoAaBaTh, M MNajJOMHHYECTBa, KOTOpble OH JO/KEH COBEPIIATH C/IOKHBIIEroCH B
pe3yJsibTaTe crnenu(uIeckoro passBuTHs KoHKpeTHoro obuectBa. Kak MCTOYUHHK mpasa
PEJIMTHO3HBIE TEKCTHl MNpPEeACTAaBNSAIOT coboil CBOA pENHTHO3HBIX HOPM (KaHOHOB),
KOTOpBIM rocyfapcTBo MNpHAaeT obiweobsa3aTensHylo cHiay. TakKoe 3akpenyeHue
HOPOUCXOJHUT B pe3yNbTaTe TECHOTO B3aHMOACHCTBHS rocyapeTsa 1 LEPKBH Y.

W3 NOHATHA peNUrHo3HbIe TEKCTh], BLITEKAET TAKOE MOHATHE KaK pPeJIMrio3Hoe Mpaso.
Onuum u3 Oonee TOYHBIX ONMpeNENeH il peTHruo3HOro Npana ABJIAETCA:

PemrudsHoe npaBo — ojjHa U3 HCTOpHYECKUX (OpPM NpaBa, B CHCTEME KOTOPOTO
HCTOYHUKOM MOCTYJHpyeTcsl Bojis GoecTBa, BBIDAXKEHHAA B CBALICHHBIX TEKCTaX MIIH

npelaHuax.

* Ca.: Teopus rocynapcTsa M npasa :yucGunk / [unronkuna A.C., Jimntpuesa 10.A..-M.: Briciee o6pajosanne , 2008.
C.408.

® Cioxnaniinen JI.P. Mycynemanckoe npaso: Bonpock Teopui n npaktrkn. M., 1986 C. 4.
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B Hacrosliee BpeMs, peNUrHO3HOE IpaBO paclpoOCTPaHEHHO B
MYCYJIbBMaHCKMX CTpaHax. [Jie INMaBHBIM MCTOYHHKOM sBinsercs: Kopah-
CBAILIEHHAsA KHUra , B KOTOpPOH pacKphITHl OTKpoBeHHs Aunaxa; CyHHa-
neiicTBUsA, MMOCTYNKH W ToikoBaHHe Kopana mnpopokoM MyxamMMenom;

TonkoBaHHe MYCYABMAaHCKUX IOPUCTOB (arsa; Tak e CYLIECTBYIOT pa3iHYHBIE
npenanua- Xaaucel. B cioyyae koAu3MM B BBIlIEYKAa3aHHBIX HCTOMHHKaX, To Oonee
aBTOPHTETHBEIM HCTOYHMKOM [paBa sBisieTcs HopMbl oObibaeR Apnar. Kaxcapiid akr
BEpXOBHOH BnacTH (KaHyH) He JHAOMKEH OBUT NPOTHBOPEYHTEH MIAPHATY W ABMAAJCA
o0s3aTeNbHBIM O MycyabMmaH. Ero HeucrmomHeHHe KBalHQHUMPOBANOCh Kak
OJJHOBPEMEHHO TOCYAapCTBEHHOE H PEIUTHO3HOE MPECTYIIEHHE.

B uHaycckoit npaBoBoii cucTeMe M B HEKOTOPBIX €BPOIECKHX CTpaHaX, TaK ke
COXPaHHJIOCH 3HaYEHHE PENHTHO3HBIX TEKCTOB.

Penurnosnoe mnpaBo obbefuHsAeT TpaBOBble HOPMEL, CcOpPMHpOBABLIHECS B

Pa3jiMYHBIX PENMIHO3HBIX BEPOYYEHHIl M ABIAIOTCA YacTeio penurud. PejMruosHoe

MpaBo BKJIOYaeT B cebs:

a) HOPMBIL, CCOCPXAUTHCCA B PEJIMTHO3HBIX TEKCTAX,

6) HHBIC HOPMBI, BKIOYAEMBIE B DPENUIHOIHOE IIpAaBO W ABNAIOLIIHECA MECTHEIMH
Oﬁblan{MH, pallHOHaNbHBIM [PAaBOTBOPYECTBOM HOPHUCTOB nubo HHTEPNPETAHAMH
PEAHUTHO3HBIX TEKCTOB, JI[OKT]J[/[HOﬁ.

Penurunosusie HOpPMEI PEryJIHPYIOT Hanbosiee BaKHBIE OGH.lGCTBeHHBIe OTHOINCHNA,
HMEIOT CBOIO CTPYKTYpY, CaHKUHOHHUPYIOTCH TOCYHAapCTBOM H HWHBIMH METOAaMH
roCcy iapCTBEHHOIO NMPHHYXIACHHA. BoamoixHo NNPpOBECTH CPABHCHHEC TIPABOBLIX HOPM H
PENHTHO3HBIX, TaK KaK 3TH HOPMBI PErYJTHPYIOT OOHH OGI.HGCTBCHHBIC OTHOLICHUA.

)E[a}moe CpaBHEHHE BO3MOXXHO Ha'aTe C INPHUHLIHIIOB Mpasa. K OpHHOHIIaM [paBa
OTHOCATCA CHpaBCAJIMBOCTh, PpPasyMHOCTh, COOTBCTICTBHE ,El06pI:IM HpdBaM. A K

NpH3HAKaM  pPEJIMTHO3HOrQ IpaBa OTHOCATCA: MNapTHKYJIAPHU3M, JIPHEMYILIECTBO
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YacTHOIIPABOBOH  XapakTep, OrpaHWYEeHHOe YHCJIO0 HMHCTHTYTOB, Ka3yaJlbHOCTH,
OTCYTCTBHE YECTKMX T[paHHl MexAay OOpAROBO-PEIUTHO3HBIMH, MOpAJILHBIMH U
MpaBOMHMCAHHAMH, TNpPOTHBOPEYHBOCTh H 3afyTaHHOCTh. B cBA3M ¢ MNpOBEJCHHBIM
CpaBHEHHEM BO3MOXKHO cJieflaTh BEIBOJl, YTO NMPUHLMIEI HOpM MpaBa Gosee ueTkue W
MOHATHBIE JJI BOCIPHATHS ,4€M NPHHLHUIE] PETMrHO3HOTO NpaBa.

XapaktepHas o0co0eHHOCTh pENMrHO3HOr0 TMpaBa — TNEPCOHANbHEIA, a He
TEPPUTOPHANIBHEIM XapakTep €ro IOPUCOHKLUHYM: TNpeAnucaHus pejJWrHo3HOro npaea
O00GBIYHO PacnpoCTPaHAIOTCA TONBKO HA MpeAcTaBHTeNedl AaHHOI penuruo3Hoit oOLHHEI;
HHOBEPLEI HIBATHI H3-IIO]] UX ACHCTBHA.

Cdepa peficTBUA peNMIHO3HOIO NpaBa: peNUTrHO3HBIE NpeANnuUcaHUs OoNbLIE BCEro
HanpaBieHBl Ha OpayHo-ceMeliHbIe OTHOUIEHNSA, HACAE/ICTBEHHBIE, Apyrite 6IM3KHe K HUM
oTHomeHUus (cepa AMUHOro craryra ueinoBeka). Hopmel rocyzapcreeHHOro,
aJMHHHCTPATHBHOIO, TOPrOBOro, ()HHAaHCOBOIO M MEXAYHApOJAHOIO HpaBa BHICTYMAlOT
KaK OTHOCHTENBHO BTOpOCTeNeHHBle. Tak KaK peNurHo3HOe MpaBo SABIAETCA [PaBOM
YUIEAUIHX 93MO0X, OHO, pasyMeercs, He 3HAeT TaKuX HOBEIX c(ep OTHOLIECHWId, Kak
KOMHBIOTEPHOE, KOCMHYECKOE MPaBO, HE BIHAET HAa HEKOTOphle 00JacTH IpaKIaHCKHX
NPaBOOTHOLIEHHH, CIOKHOCTH COBPEMEHHOIC rOCYAapCTBEHHOIO yCTPOHCTBA H T.A.

PenuruosHoe npaBo UMeeT CBOM BHABI TaKHe KaK: KaHOHHYECKOe (LIEPKOBHOE) 1paBo,
MYCY/ABMaHCKOE TIpaBO, MAYHUCTCKOE TNpaBo, €Bpelickoe NpaBo, CHHTOHCTCKOE NpaBo,
Oynnuiickoe npaBo. Bce ux ocobGeHHOCTH, MOHATHA pacKphITE HIkE. Bce 3TH BHABI
Npapa 3aBHCAT OT PEIMTHO3HOTO TECTA.

B xoae u3yyeHus JaHHOro BOMpOca MHOK OBUIM pacKphITHl TaKHe BOMPOCHI Kak:
PETUTHO3HBIE TEKCTHI U HX BHABI, PEIHrHO3HOE NPaBo W ero kpanudukauus. B cBiasu ¢
BBIIIEYKA3aHHBIM, MOXHO CIEAaTh TaK0€ YMO3aK/IIOYEHHE, YTO PEIHTHO3HBIE TEKCTHI
IIHPOKO paclpoCTpaHeHbl B CTpaHaX ¢ KOHCTHTYLIMOHHO 3aKperuleHHo# pemurueii.

PennruosHele TEKCTHI ABJIAETCA OCHOBOIOJAralOLUM HCTOYHHKOM PEAHTHO3HOrO Apasa B
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Pa3JIMYHBIX TrocynapcTBax. Hx KBEUIH(l)PI](aI.lHH HEMOCPEACTBEHHO CBA3dHBI C CaMHMH

PEAHNTHO3HBIMH TEKCTAMH.
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1.3. PeaurnosHbie JorMbl KaKk HCTOYHHK NpaBa

«B HEKOTOphIX MpaBOBBIX CHCTEMaX K MCTOYHHKaM [IpaBa OTHOCAT MpPaBOBBIE
NOKTPHHBI, T.€. MHEHHSi ABTOPUTETHBIX IOPHCTOB, NX Hay4yHble TpYJBl IIC BOMpOCaM
npaea. Tak, MHeHHE I0pHCTOB — jus respondendi — 6bUTH HCTOYHHKAMHU MpaBa B APEBHEM
Pume. B cTpaHax aHrmocaKCOHCKOI NMpaBOBOii CHCTEMBI CyibH 3a4acTyI0 0OOCHOBLHIBAIOT
CBOM peLIEHHs, cChUIasCh HA TPY/AB! YYEHBIX IOPUCTOB, TaK Ha3bIBAEMEIE JIHTEPATYPHEIE
HCTOUHHKH'»,

«B PuMckoM mpaBe pabGoTBl HEKOTOPHIX M3BECTHHIX IOPHUCTOB [OJOXEHBI B OCHOBY
peleHus IopuaHdeckux Aej. CyapH aHrI0A3bIUHBIX CTPaHaX HEPeAKOo apryMEHTHPYIOTCA
CBOH pelleHHs, oOpalasick K TpyAaM aHTAHHCKHX yyeHbIX. B MyCyABMaHCKHMX CTpaHax
co3paHHsle B 12-14 BB, couuMHeHHMsA apalOCKUX IOPHUCTOB, 3HATOKOB Hciama (MAxma)
HMEIOT O(ULINANBHOE FOPHANYECKOE 3HAUEHHE ' »,

ITpuBefeHHEI BhINIE NPUMEP TPABOBOIf JOKTPHHEL, MOXHO OTHECTH K PEJIMTHO3HBIM
norMaM. Tak kak couHHeHue apabCKUX IOPHUCTOB ABIAETCA JOrMOH OCHOBaHHOH Ha
PENNrHO3HOM TEKCTe, H MMeET o HIHANBHOE IOPHAHYECKOE TONKOBAHME.

[ToHATHA mMpaBoBOH JOKTPHHBI M pPEIMTHO3HOH JOTMBI OQYEHB CXOXH. Tak, 4TO
pPacCMOTPHM NOHATHE NMpPaBOBOi JOKTPHHEL, €€ 0coOeHHOCTH U nponece GOpMHPOBAHHA.

[TpaBoBBIe AOKTPHHBEI , UCTIOAB3YIOTCA B HEKOTOPEIX CTpaHax NMpH HaJHYMH Npobena
B 3aKOHOJATENILCTBE, OTCYTCTBHH COOTBETCTBYIOILE0 MpELEACHTa, MOAMKEHHS U3 paboT
M3BECTHBIX YYEHBIX MJIA IOPUIHYECKOTO pelIeHHsi BO3HHKILIEro Cropa, HMEILIEro
NpaBOBOE 3HAYEHHE.

[Tpouecc dopmupoBatys NpaBoBoii AOKTPUHBI KaK HCTOYHHKA INpaBa OTIHYAETCA
CHEAYIOIIMMH MIPU3HAKAMH:

- HIHATENBHOCTBIO ﬂpHOﬁpET&HHﬂ JOKTpUHANBHBIMH  B3IMMAOaMH &BTOPDHTCTA H

' Yonkep P. Aurnnfickas cyneGuas cucrema. M., 1980. C. 190-191.

" Teopus rocynapctea H npaea: yueGunk /Toa pea. A.C. [Turonkuna, 10.A, JimuTpucea.- M.: Bucwee o6palosanue,2008.
C. 408.
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obuienpuHATO B 06LIECTBE;

- HeNeHaNpaBieHHOCTEIO BO3HHKHOBEHHS, NOCKOJBLKY COCHOBHE IODHUCTOB BHAMT
CBOHMM Ha3HayeHHEM BHeCEHHE MOpAAKa U CIIpaBeATHBOCTH B 0010eCTBEHHYIO KH3HB;

- 00beKTHBHO-CYOBEKTHBHBIM XapaKrepoM (OPMHPOBAHHUA I[IPaBOBOi AOKTPHHBL,
o0ycJIOBNEHHBIM COLMANBHEIM H MHAMBUAYANBHBIM ONBITOM CO3AATENs AOKTPHHBEL H
00BEKTHBHBIMH YCIIOBHAMH XKH3HH 0011ecTBa;

- cyObeKTaMH, CO3JAIOLIMMH TPaBOBYIO AOKTPHHY, BBICTYNAIOT YYEHBIE-IOPHCTBI
(3HaTOKH rpaBa);

- TpoLiecC CO3/JaHys JOKTPUHBI He NOAYNHEH KaKHM-JIHGO NpolieccyanbHbIM HOPMaM,
NIOCKOJIBKY BOCXOJHT K JyXOBHOIt cBoboz€e IMYHOCTH H HE TEPIHT BMEIIATEILCTBA H3BHE;

- NpHMEHEHNE Ha NPAKTHKE [IPaBoBoii AOKTPHHEI NpeAnonaraeT e€ obiee npu3HaHKe,
MPHHATHE CPeaH IOPHCTOB U APYTHX WieHOB 00MIECTBa;

- OeiicTBHE MPaBOBOH AOKTPHHBI KaK HCTOYHMKA NpaBa OCHOBLIBAETCH HA CAHKIHMU
rocyAapcTba UiH o0lLIecTBEHHOM 00GPEHHH.

IO0puanueckas aokrpuHa, ocobeHHOCTH:

- ABJIAETCA Pe3yJETaToOM NpodeccHOHANBHONH HayYHOH 1EATENBHOCTH;

- fABNAETCA OTpaXkeHHeM noTpebHocTell CcoLMAIbHO-?KOHOMHYECKOTO pPa3BHTHSA
rocyAapcTba H oOLIecTBa;

- TOYHOCTh (POPMYNHPOBOK;

- ocobele ¢opMbl 3akperuieHuss ee nonokeHuH. VIMH  ABNAIOTCA  aKCHOMEI,
NPHHLNIIBL, NPE3YMIILUH, JeQHHHLIHN H HHBIE 0CHOBOIMOJIOXKEHUS;

- CIYXHT crnioco60M BblpaskeHHMs COMIACOBAHHBIX MO3MUHI YYEHEIX MO aKTyanbHBIM
npobneMaM [PaBOBOTO peryJIHpOBaHUA

-cleqyeT pa3nH4arh BH/IB! I0pHJHYECKOi JOKTPHHBI no
COfepaHHIo: obulenpaBoBas IOpHANYECKan ROKTpHHA (JOKTpPHHA NMO3HTHBHOTO Mpasa),
IopUIHYECKasA JOKTPHHA OTZEABHOI OTpaciu npasa, IopHANYECKas JOKTPUHA OTACIBHOTO

IIpaBoBOI0c HHCTHTYTa, a TakKKEe [0 HCTOYHHKY lbOpMHpOBaHHHI cobcTBeHHO
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IOpUAHYECKas JOKTPHHA H IOpHANYECKasA LOKTPHHA rocy/apcTsa.
ITo o6memMy npaswiny mobas JOKTpHHA AenuTcd Ha oHIUHANBHYI0, CO3JaBaeMyl0 Ha

HalOHANBHOM YPOBHE WIH HaAHALHOHAIBEHOM (HanmpUMep - SKCIIEPTHRIE 3aKIIFOYEHHA), H

Hay4YHYI0, CO3[aBaeMyl0 B YHHBEPCUTETaX H HHBIX Mpodeccopckux o6beMHEHHAX.

Kak u GorocnoBckue JOKTPHUHBI, NpaBoBasd AOKTPUHA, KaK MPAaBHIIO, MOAKpPENJIEHa
aBTOPHTETOM TPaAMLIHH.

B pesyabTaTe npoBeAEHHBIM MHOIO HCCHE[OBaHHH MOXHO cAenaTb CleAYIOUIHH
BBIBOA: PeNHruosHas npaBoBas NOKTPHHA BBICOKO paclnpoCTpaHeHa B MYCYJIBMaHCKHX
¢TpaHaX H B CTpaHax, [JA€ KOHCTHTYLHOHHO 3aKkpericHa peaurud. OcHOBHEBIM
pasiMYHeM OT NPaBOBOif JOKTPHHBI H PENIUFHO3HOM, SABASETCA HCTOUMHHKH paboT yUeHBIX
IOPHCTOB. B NpaBoBLIX JOKTPHHAX Kak OBLIO YIOMAHYTO BBILLIE, YUEHBIE IOPHCTHI ITHLIYT
CBOM TOJIKOBAHHS HA OCHOBE 3aKOHOB, HOPMaTHBHBIX M NOA3AKOHHBIX akToB. A
PETHTHO3HEBIE JOTMEI, ABNAIOTCA paboTraMM yueHBIX OOrocnoBoB MO OMNpeAeNeHHBIM
PETHUTHO3HEIM TekcTaM. B  xakimofl peawrnu cymectByeT cobCTBEHHas CHCTeEMa
PEJNMIHO3HBIX AOFMAaToB. B XpHcTHaHCTBE, MOMUMO Bubnuy, sBASETCH CHMBOJ BEDHI, Y
KaTOJMKOB AOTMOfi SBJIAETCH MOCTAHOBNEHHUA nan. Byaauctckiie AorMaThl yKasaHBl B

Tpunuraxe.
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I'naea 2. Oco0eHHOCTH NPaBOBbLIX CHCTEM

1.2. MycyabMaHcKasi IPpaBoBasi CHCTEMa

B crpanax, rae oduuuaneHoi penurueii spaserca Mcaam, Takux kak AdraHucras,
[Makucran, Upan, Hpak, Tyuuc, Mapokko, Cupus, JIusus, Caynosckas Apasus, Cynas,
mycysibmaHckue obwmHsl Adpuxu (Comanyn, Tanzanus, Kenus u ap.); HeKoTopele
Oankanckue crpaubl (AnGanus, Kocoso); crpansl CHI' (Asep6afimxan, Y3bexucras,
Typkmenncran, Tamxukucran u  ap.); cybbekret P® (Tarapcran, UYeuenckas
pecnybnuka, HMHrywerus); KpbIMCKHE TaTapkl B YKpaWHE H HEKOTOpHIE ApYrHe,
OCHOBBIBAIOTCA HA HAeH O0XECTBEHHOT0 IPOHUCXOXACHHUA TOCYAapcTBa, M HMMEIOT
TEOJOTHYECKYI0 OCHOBY. OCHOBHBIM 3aKOHOM B 3THX CTpaHax SABJSETCHA - LIApHarT.
«lllapuar - 370 cucTema IpaBOBbIX HOPM, OCHOBaHHasA Ha uciaMme. Jljia Hero xapakrepHa
ype3BeIdaiiHO 00beMHas cepa HOPMAaTHBHOIO PEryIHpOBaHMA, LIHPOKO OXBATHIBAIOLLAS
M YacTHYIO XH3Hb Jioaeil. CoraacHO ucinaMy HCTHHHBIH co3fiaTens npaBa - Ajnax,
MepejaBiidii ero dyepe3s cBoero mnpopoxka Myxammena. Takum o6pa3zoM, B mpase
riposiBiisieTcs Bosid BeeprblHero. HopMEI MycynsMaHCKOTO paBa OCHOBRIBAOTCS Ha BEPE
H He JOOJDKHBI HMETH JIOTHYECKOTO, pauHoHaibHoro obocHoBanus. Ilockonbky oHM
cYHTAKTCH 60KECTBEHHBIM OTKPOBEHHEM, Kakoe-NHOO MX H3MEHEHMe, OTMEHa, IpaBKa
3aKOHOZATENIEM He JMAoMyckaeTcs. 3ajaya 3aKOHOAATENA - OTKPBIBATh B HCIAMCKHX

12, lllapuar sBnsercs

HCTOYHMKAX HOpPMB! MpaBa, a He ¢OpMHpPOBATL HMX 32HOBO
cBOCOOpa3HBIM TEpPECEYCHHEM PEUrHH NMpaBa W HPaBCTBEHHOCTH. B mycynsmaHckoid
NpaBoBOil CHCTEMe 3ayacTyl0 MpaBOBblE MCTOYHHKH HE OTpaXkaloT peajbHOi
NEACTBUTENLHOCTH MH3HH MYCYJABMaH, H B CBA3H € I3THM HE MOCHENHIO pollb B
peryjiMpoBaHHH INPaBOBBIX OTHOLIEHWH SABJIAETCA MOpajlk M HpaBCTBEHHOCTh. YTto

[MOATBEIKOACTCA XaalcoM, O pasroBope Hpopoxa Myxammana CO CBOHM CITOABHAKHHKOM

" Mycyasmanckoe npago: yueGnuk / INon pea. LLlamuns Pudatosuy Angytantos M., 2009r. C.5.
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MyasomM, Ha3sHaueHHEIM NipaBuTeseM B Memen: «Korna npubyaeis B MECTO Ha3HAYEHHUA,
YeM Tl GyAewb pPYKOBOACTBOBATHECA B PELUEHHH BOMPOCOB, KOTOPBIE BOSHHKHYTH? —
cnpocun Ipopok. Myas otserui: «Knuroit Annaxa — Kopanom». «A eciin He Haiigemwn
OTBETA B KHHre»? — «CyHHOI Moc/IaHHHKa ANaxa». — «A eciu U TaM He GyZer oTBeTan
— «Torna Oyay pelwath no CBOEMY MHEHHIO, HE MOXKAIEB CHJI HA MOMCK BEPHOTO
pewerna». — «XBaja Ajnaxy, HacTaBuBlleMy Tebs Ha yroaselii EMy nyTe!» -
BOCKJIHKHYJT Hpopox»”.

Jlna pernenis nocTasienHof 3a1auu nepes 3aKOHOAATENEeM, B MYCYJIEBMAHCKOM NpaBe
CYWECTBYET MOMMMO CyAeOGHBIX TNpELENEHTOB H 3aKOHOJATENBCTBA, JOKTPHHANBHBIE
MCTOYHHKH mpaBa. IIpu BLIHECEHUM NpPaBOCY/MA CYAbsl CCHLIAETCA HA JOKTPHHANBHBIE
MCTOYHHKH NpaBa, a He Ha npamyio k Kopany unn Cynxe.

JAna ycrpaHeHHs mpoGieM B perylMpOBaHMM Da3MHYHBIX OTHOLICHHH MeEXKAy
MYyCyJbMaHaMH TMOABJICHHE TaKOro MCTOYHHKa Kak MJkMa. MjpkMolt HaseiBaeTcs
cOOpHMK pemeHHii AOKTOpOB Hciama. MmkMa sBAseTcs 06S3aTeNbHBIM fIpaBUIIOM
noBefcHuA. OBA3ATENBHOCTE HIDKMBI HE BBI3BIBANA COMHEHHMIl, TONBKO 6yayun
3a(HKCHPOBAHHBIMH B MIDKME, HODMBI MPaBa MOJUIEKATH NpHMeHeHHI0. CO BpeMeHeM
MIDKMA NpUOBpena cuily HCTOYHMKA NpaBa. B coBpeMEHHEBIX YCNOBHAX HIXMa — CBOEro
poAa norma MyCYNbMAaHCKOTO NpaBa: NMpH paspelieHuH Jena COBPEMEHHEBIH Cyabs
NpaBoBYIO OCHOBY HLIET He B KopaHe, a B ONOKEHHAX, OCBALIEHHBIX HIXMOII.

OnHol 13 0c0GEHHOCTBIO MYCY/NIBMAHCKOTO MPABa SBNACTCA €€ HEOMpeaeseHHOCT,
HETOYHOCTE B (OPMYNHpOBKaX, YTO H MOBJEKIO BO3HMKHOBeHHs Kniica. DTo nonsTHe
ABIIACTCA OAHUM M3 HCTOYHHKOB MYCYJIbMaHCKOro npasa. Kuiica npeaHasHauena kak W
H/DKMa, BOCTIONIHUTE MPOGeNbl Ka3yHCTHYECKOr0 MYCYJIBM@HCKOTO MpaBa M OTBICKATh B
CaMOM IllapuaTe HOpPMY HeOOXOAMMYIO IUif pelleHHs MO aHaJOrHd moboro gena, He

CO3/iaBast MpH ITOM HOBOH HOPMB! M HE Hapyllas (UKIMHM MYCY/IBMaHCKON MpaBOBOM

P Liur. no: Mafinyraunos P.H. Ucnam B cospementofi Poccri: Onuit gpunocockoro ananusa: ANC ... Kaua. dunoc.
Hayk M., 2003. C. 113-114,





20

JOKTPHHbE (TaK, apeHaa 3eMAH, 3anpelieHHas 1apuaToM, TPaKTYeTCs KaK CorjialleHHe o
Topapumectge).*

MycyabpMaHCKasi JOKTpHHA He MpH3HaeT cyAeOHBI NpeleaeHT HCTOYHMKOM Mpapa.
CyneOHoe pelleHNMe HUKOTZIa HE CTAaHOBMJIOCH 00s3aTenbHOH HOpPMOIT He TOJNBKO JUis
JpYrHux cyjel 1pu paccCMOTPEHHH aHANOTHYHBIX A€, HO JaKe M A CY/AbH, PEIIHBIIErO
COoOTBETCTBYiomee jeno. CaMa jke ropuauueckas JOKTPHHA He MpelcTaBndeT coboi
eIUHBIX YCTOEB, @ COCTOMT M3 psAAa LIKOJ-TOJKOB, HEpPEeJKO NpPOTHBOpEYallHX OJHa
JApYyroii Mo MHOFMM IOPHAHYECKH 3HAYHMBIM NOJIOKEHHSAM.

[IpaBocyaue otnuuaeTcs MeHbuieH QopMmann3anued MO CPaBHEHHIO € APYIHMH
NpaBOBBLIMH  CHCTeMaMH. MycynsMaHCKas  mpaBoBas — cMCTeMa  He  JEJIHT
ApaBoHapyleHHEM (MpecTyIeHHeM) H rpexoMm. HanpuMep, HapylleHHs npaBHi YTEHHA
MOJMTBH! (HaMa3) ABJIAETCA TEM XKE MPECTYMVIEHNEM, YTO H BOPOBCTBO, K YOHICTRO.

OCHOBOMOJIAraloliuM  MOJAXOJOM T[pPH YCTAHOBJIEHHM TPaBOMEPHOCTH, JHO60
HENpPaBOMEPHOCTH [MOBEAEHHA B HCJaMe SBAAETCS JO3BOJICHHME, MPEJOCTaBIEHHE
mupokoii cBoboaw!l BeIGOpa (OHCMO3UTHBHBEIA METOJ NpPaBOBOIO PErylMpPOBAHHA), ECIH
HHoe He npegycMoTpeHo KopanoM mnu CyuHoit. I1pu aToM, cBoboaa Beibopa He aosbxHa
HCIONIB30BaThesl B yulepd wuHTepecaM Apyrux nui v ofwemy Onary. CrpemneHue
H36eKaTh MPHUMHEHHA Bpea ABIAETCA OAHMM M3 HCXOAHBIX HAual WapHara’ .

MycyapMaHCKOE NpaBo XapaKTEpU3yeTes, YCTOABINUMCH ONpEAEACHHBIM HOpPMaM
MpaBOBOH CHCTEM O TUIOXOI MOABEPEHHOCTH pedopMaM M PasiHYHBIM H3MEHEHHM,
YTO OYepeNHO# pa3 [OoKa3bIBAET, YTO MYCYJIBMAHCKOE MPAaBO HOCHT KOHCEPBATHBHBIN
Xapaktep. B MycyJbMaHCKOM NpaBe OYEHb SPKO BEIpaKEH crnenudHyeckuii xapakTep.
OTO BEIp@XAETCA B peryiMpoOBaHMH pPa3NMYHBEIX OTHOWIEHHH MEXIY MYCYIbMaHaMH

(ceMeiiHbIMH, HMyllecTBeHHBle W Ap.). [lpy 5TOM MyCyNbMaHCKOE [MpaBo He

" Fafinyvannop P.W. Hcnam B copemennoil Poccun: OnmT guaocockoro anaansa: anc ... kawa. dunoc, nayx. M., 2003.
C.112.
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pacrpocTpaHAETCA Ha HYAECEB, XPHCTHAH, JHL ApYroii penuruu. MciroyeHue cocrapiser

TOABKO ACBYLUIKH, BEIIIECAIIHE 3aMYiK 3a MyCYJbMaHHHa.

IIpu TonkoBaHMM MIDKMBI W KHSCA Ha MYCYJIBMAaHCKOE MpaBo, OKa3alH JeATeNLHOCTH
CYHHHTCKMX M LIYMHTCKUX lopuanvecknx mkoj. CoBpeMEHHOE MYCYJIBMaHCKO€ HpaBo
NpETEPNEBAET 3HAYHUTENBHBIE M3MEHEHHs, KOTOpBEI€ CBf3aHBl C €ro: BO-IEPBLIX,
BeCTEpHU3alHel, T.€. 3aMMCTBOBAHMEM MYCYJIBMAaHCKHM TIPaBOM HEKOTOpBIX HACH,
NMPUHLHIIOB, HOPM, TPHCYUIMX POMAHO-TEPMAHCKOI WM aHMIIOCAKCOHCKONH NpaBOBEIM
CEMbAM; BO-BTODBIX, KoAH(HKaUHe# MyCynbMaHCKOTO Mpaea (Tak, MPaKTHYeCKH BO BCeX
COBPEMEHHBIX MYCYJNBMAHCKMX CTpaHaX TNPUHATH H JeACTBYIOT CpaXJAaHCKUA H
rPaXAaHCKO-TpOLECCYaNbHBIH KOAEKCH); B-TPETBHX, OrpaHHYEHHEM MJIM yNpa3gHeHHEM
JeATeNAbHOCTH TPaOHLHOHHBIX CY0B, o0ecneuHBalOmMUX HEYKOCHHTENBHOE MIPHMEHEHHE
NOJIOKEHUH HIapHaTa.

B cBA3M ¢ U3MEHEHUAMH pa3BUTBIX CTPAH MYCYJIbLMaHCKas MpaBoBast CHCTEMa TaK JKe
passuBaeTca. OCHOBHBIMH M3MEHEHHAMH MpOABNIAIOTCA B 3aKOHOAATENBHON coepe,
NPHHHMAIOTCS HOBBIE KOOEKCHl, COBEPIIEHCTBYETCA AeATENbHOCTE CYAOB, pacKpbIBalOTCs
HOBBIE C(epBl BAHAHHUA PENUIHO3HBIX TEKCTOB Ha OOGLIECTBEHHBIE OTHOIEHHA. Tak e
MPOCNCKHBAETCA TEHACHUWSA rYMaHH3Ma B MyCyJIbBMaHCKOH NIpaBoBoii cucTeMe.

«B 1981 r. npuHsaTa Beceobiman ucnaMckas Aeknapauus Mpae YelioBeKa, coiepxainas
Karajnor npas 4YejnoBeKa. TeM caMBIM YXOAWT B TpOIIIOE MPEACTABICHHE O
MYCYJIBMaHCKOM IpaBe KaK HCKIIOYHTEABHO COBOKYNHOCTH 00f3aHHOCTell MycynbMaH.
Jleknapalus npoBo3IiallaeT H rapaHTHpYeT Npasa Ha XH3Hb, Ha cBOOOAY, Ha paBEHCTBO
H HEHOOMyIlIeHHEe HHKakof AMCKPUMHHALIMM, Ha CNpaBeANMBOCTb, Ha CIpaBeaIHBLI
cynaebHBIit npoliecc, HA 3alUTY NMPOTHB MPEBBIEHHA BJIACTH, Ha 3alHHTY OT NLITOK, Ha
3aMTY 4YE€CTH H pemyTanMH, npaBo YOexuilla, 3amMTy MNpaBa HEMYCYJIBMaHCKHX
MEHBIIMHCTB, Ha o0s3aTe/bHOE y4yacTHe B YIpaBiieHHH Aenamu obmectsa, Ha cBobony

COBE€CTH, MBICAIH H CNOBa, Ha CBOﬁOI[y BEPOMCIOBEAAHHA, coﬁpaﬂuﬁ, FapaHTHPOBaHHBIﬁ
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SKOHOMHMYECKHI NOPAJOK, Ha 33Ty COOCTBEHHOCTH, CTaTyC H 3BaHWE TPYAAI[HXCA, HA
colManbHOE ofecredeHHe, Ha CO3JAHHE CeMbU»'®. [apanTupoBaHbE! Mpapa 3aMyKHe
JKEHIUMHBI: NIPABO JXHTh B JIOME, TN1€ KHUBET €€ MY)XK; MOIy4aTh CPeAcTBa, HeoOxomuMEbIe
And MOANEPKAHWA YPOBHSA KM3HH HE HHXKE ee Cympyra; NpaBe pacTopxeHHs Opaka
(xynel); npaBo HaclIeAOBaHMA; NPaBO Ha CTporoe cobmofeHHe MY)KeM WM OBIBLIMM
MYX€M KOH(GHMAEHUHANLHOTO XapakrTepa ToH HHOOPMALHM, KOTOpOH OH MOXET
pacnojarate Ha €€ CY4€T M PacnpOCTpaHEHHE KOTOpoH Momio OB MPHYMHHTE BpEn ee
HHTepecaM U ap. ['apanTHpoBaHbl NpaBo Ha 0Gpa3zoBarute, Ha JIMYHYIO XKM3Hb, HA cBOGONY
nepeMellleHns U MecTa XXHTeNbCTBa. Ho necMoTpsa Ha npuusatue Bceeobuleit ncnamckoii
ACKiapauuu NnpaB 4YeJiOBeKa, MyCylkMaHCKoe NpaBo HOocHT B Oosblueii cBoeit Mepe
MUMIICPaTHBHBIC XapakKTep, 4eM JHCIIO3UTUBHEII. Tak Kak 0CHOBaHO Ha HAee 0013aTeNBECTB
yesloBeKa mepen Annaxom M oOmiecTBOM. B CBA3H ¢ 3TUM MYCYJIBMAHCKOE MPaBo HOCHT
00A3bIBaOIMiE XapaKTep. 3a He BHINONHeHHE 0OA3AHHOCTEH Ha BEPYIOLEro BO3NAraloTCs

CaHKIINH.

HnutenbHoe BpeMs MycyJbMaHCKO€ MPaBO He 3HANO JEEHHA Ha OTPAaciH.
I'pynnupoBaHue HOPM OCYLIECTBASJIOCH B 3aBUCHMOCTH OT MX TEMaTHYeCKOil OLEHKH
(cembs, penurua ¥ Ap.). HelHe MycynsMaHCKHe ydeHBl€ NOAPA3AEAAIOT CHCTEMY
MYCYJILMaHCKOrO MpaBa Ha CJIEAyIOlIHE TIpynnksl HOpM (OTpacieif): peryaupylomux
OTNPaBNEHNE PENUTHO3HOIO KyJIbTa; 3aKPEMASIOUIUX JNYHBIH CTATYC NpPaBOBEPHBIX;
00pasyloliux rpakaaHCKoe NpaBo (Myamanar); NpeiCTARIAIOMMX OTPacib «BACTHBIX
HOPM» (T.. pETYIHPYIOUIHX TrOCYJapCTBEHHO-YNPABIEHUYECKHE, AIMHMHHCTPATHBHBIE,

(hpMHaHCOBBIE OTHOIICHHS); OOpasylOMX OTpaciAb IENMKTHOTO (YroJ0OBHOro) INpaBa

(yxy6aii).

Kpome Toro, x uuciay orpacieif MyCynbMaHCKOTO mnpaBa OTHOCHTCA cyneGHOE

% Tam we. C. 17.
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(nmpoueccyanpHoe) M MexayHapopHoe npaBo. CyaeOHoe npaBo BKJIIOYAET HOPMBI,
YCTaHaB/IMBAIOIIHE NPaBO 3aHATHA JO/DKHOCTEH cyaeil HCKIMOYHTENBHO MYCYIbMaHaMMH;
K YMCITYy Ba&)XHBIX IPOLECCYaNBHEIX JOKA3aTENbCTB B IPAXKIAHCKOM U YrOJIOBHOM
npoliecce OTHECEHa KiATBa HMeHeM Ajuaxa. CyZpsM npy BBIHECEHHH pENIEHMSA
IpEfOCTABIEHa IUKHpoKkas cBoGoda YCMOTPEHHSA: OHHM BNpaBe PYKOBOACTBOBATHCS
NOJIOXEHHUAMH (HOpMaMH) MYCYALMAHCKOTO NpaBa, cQOpMYNHpPOBAaHHBIMH pa3iIMYHBEIMH

MYCYJIEMAHCKUMH TTPAaBOBEIMH LIKOJIAMH.

MexnyHapoaHoe mpaBo, Gasupyloliieecsi Ha HAee CYLIECTBOBAHHS ABYX MHUPOB —
«MHpa HcCNama» W «MHpa BOHHELY, OMpejleNsieT BHELIHIO MOAMTHKY TrocyJapcTBa C
MO3UIHH «MHpa HCAaMa» — OCYLIECTBJEHHMsA MONHTHKMU 3alUThl HHTEPECOB BCEX
MyCyJibMaH, B TOM YHMCJE MpPOXMBAIOIIMX B JAPYTHX rocyiaapcreax. IOpuanuecku He
YTPaTHBIIHI 3HAYCHUA «HHCTHTYT JDKHXana» TpeGyer BOHHBI ¢ «HEBEPDHBIMHY CO BCEMH,

KTO BBICTYNACT IIPOTHB MYCYJIEMaH.

B T0 e BpemMs B COBpPEMEHHBIX YCIOBHAX (pakTop McaamMckoro (pyHAaMeHTann3Ma,
opHUMaNBEHOE NMpH3HAHHE Hcjiama rocypaperBeHHoil penurueii (Tlakucran, Mpan u gp.)
OHOBPEMEHHO O3Ha4aeT Bo3pacTalouice BAHAHHE TPAAUIMOHHOTO MYCYIBMaHCKOTO
MpaBa Ha 3aKOHONATENBCTBO, CYACGHYIO CHCTEMY, IOPHIHYECKYIO PAKTHKY B LteoM' .

AHanu3 NpHBEJEHHBIX MAaTepHanoB, [MO3BONMN CHENaTh BBIBOA O TOM,  4TO
MYCYJIBMAHCKO€ MpaBo OCHOBAaHO Ha BEPOYYEHHAX W PEJIMTHO3HBIX TekcTax. Mmerourue
HECTKYI0 uepapxuio. Ho ocHOBHas JAeATENbHOCTh IOPHCTOB HE MCXOAMT TOMBKO H3
PEJUrHO3HBIX TEKCTOB, ¥ pasJHYHBIX BepoydeHHil. 3HauuMYI0 poiib B IAaHHOM BOIpoOcCe,
HUrpaeT MycCyJbMaHCKas @paBoBas JOKTPHHA, HMKkMa M kuiica. CoBpemeHHoe
MYCYJIBEMaHCKOE MPaBo, MPETEPIEBAET H3MEHEHHS B CBA3H C Pa3BUTHEM JPYTHX MPaBOBBIX

CHCTEM, HO IIpH 3TOM HE TEPACT CBOCH aKTYaJIBHOCTH, H ABJIACTCA BECBEMa 3HAYMHMbBIM

Y Mycynsmanckae npaso/http://dic.academic.ru/
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BOMpocoM B chepe opucnpyreHumn. [TogHuMasn, Ha Mo#l B3R, 00lle HPaBCTBEHHBIE H
MpaBoBbie BOMPOCH. MycylbMaHCKas NpaBoBas CHCTEMa OXBaThIBAeT ouyeHb GonblHoii
KpyT 00IIecTBEHHBIX OTHOLIEHHI H criocobsl ux perynuposaHus. OcTaBiss MECTO MpU

BCEM MHOI"OOﬁp&SHH pPasiH4YHBIX HCTOYHHKOB IIpaBa JAasd HPpaBCTBEHHOCTH H MOPAJIH.
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2.2, KaHoHH4YecKasi NpaBoBasi CHCTEMA

Kanonuyeckoe mpaBo sBISAETCA HEOThEMJIEMOI YacThlO KaHOHHYECKOH NpaBoBOM
cucTeMbl. «KaHOHHUECKoe MpaBo — 93TO COBOKYNHOCTb 3aKOHOB pPEAMIHO3HOIO
npaBonopsaka (KaHOHOB), 00BIYaeB W MpaBUi, YCTAHOBJIEHHEIX TNaBHBEIM 06pa3oM Ha
Bcenenckom u gpyrux cofopax u onpenefsiolMx NPeHMYILECTBEHHO OpTaHH3allHIo

LEPKOBHBIX emapXuii» .

KaHoHu4eckoe mpaBO Tak e peryiMpyeT YCTpOifCTBa LEpKBH, LIEPKOBHOE
yNpaBieHHE, a TAK KE BHEUIHEE OTHOLICHHE LEPKBH. KaHOHHYECKOE MpaBo COCTOMUT U3
BHYTPEHHETO W BHELIHEro NpaBa. BHyTpeHHee npaBO peryiupyeT OCHOBHBIE BOMPOCH!
LEepKOBHOM JKH3HM M LEPKOBHOE YNpaBneHHe. DBHeilHee mnpaBo CBA3aHO C
perynupoBaHHeM UepKOBHO-rOCYNAapCTBEHHBIX OTHOLIEHUH, a Tak ke CoAepxXuT B cebe

HOPMEI 110 OTHOLUCHHIO I_[eplcmd K OpYTHM BEPOUHCIOBEIAHHUAM.

KaHoHH4yeckoe npaBo AEIHTCA B 3aBHCHMOCTH OT HCTOYHHMKOB npapa. CyLecTBYeT
LlepkoBHOE MpaBo, YCTAHAaBAMBAeTCA B 3aKOHOJATENBbHBIX aKTax caMof LEepKBH.
IlepkoBHOE fipaBo, B 3aBHCHMOCTH OT pEerylHpoBaHMA KakuX JuUOO OTHOLIEHWit
noapasjeNigeTcs Ha BHelIHee H BHYTpeHHee. BHYTpeHHee LIepKOBHOE MPaBoO peryiupyer
BOMPOCHI XH3HKU caMoi LIepKkBH, a BHELIHEE PEryanupyeT BONpockl OTHOWEHHA LlepkBH ¢
MHBIMH OOLIeCTBEHHBIMH H MONUTHYECKHMH oBpaszoBaHMAMHU. LiepkoBHOE MpaBo Tak e
pasgenseTcs Ha rHcaHble U HenucaHHble. [TicaHHoe LiepkOBHOE NpaBo ABIAIOTCH 3aKOHBI,
KOTOpEIC OBUIH M3NIO)KEHBl KOMIIETEHTHOH 3akoHonaTedbHOH BnacTtelo. HemucaHbM
LUEPKOBHEIM MpaBOM ABIAIOTCA npenaHus M obbiuan. Kpome xe LlepxoBHoro npasa,

CYHICCTBYECT H boxecTBeHHOE TNpaBpo, KOTOPOE BRIPAXKCHHO B boxecTBeHHoO# BoJe.

** Shuuknoneans opreta/http://dic.academic.ru/
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B coBpeMeHHOE BpeMs KaHOHMUECKOE NPABO PerylHMpYeT BONpPOCHL, Kacaloluecs
npas ¥ 00A3aHHOCTEH YNEHOB LIEPKBH, HEPapXUK UEPKBH U JIp.

«HMcTopHueckH, KaHOHMYECKoe NpaBO Ha 3amaje paccMATPMBAIOCH KaK TOHATHE
Gonee WHPOKOE MO OTHOLIEHHIO K LIEPKOBHOMY MpaBy, MOCKOJIBKY KAHOHHYECKOE MpaBo
Kacanoch HE TOJBKO BOMPOCOB BHYTPCHHEH LEPKOBHOMH XH3HH, HO H TeX NPaBOBLIX HOPM,
KOTOphIC HE KacaluCh LIEPKOBHON JKH3HM HanpaMYy0, OAHAKO BXOAHBLIMX B CpemHHe
Beka B opHcaMKLUMIO LlepksH. C X0f0M HCTOPHYECKOTO PA3BHTHS U C CYy)KEHHEM BIMSHHA
Uepkpy na cBeTckue BOMPOCH 6a3a KAHOHWYECKOrO MPAaBa TMOCTENEHHO Cykanach U B

HacTosAIIee BpeMs NPAKTHYECKH COBNajaeT ¢ 6a30# HepKOBHOTO mpasay'’.

Kanonuyeckoe mpaBo B cHcTeMe mpaBa 3aHHMaeT CBoe MecTo. B 5THX oTBerax
IOPHCTBl 3HAYHTEABHO PacxoffTcs Mexay coboit Bo MHeHuax. «M3yueHue npasa
pacmajaeTess Ha ABE 4HacTH: myGaMYHOe W 4HacTHoe. IlyOanuHoe npaBo, KoTopoe
(OTHOCHTCA) K NONOXKEHHIO PUMCKOTO TOCYASPCTBa, YACTHOE, KoTopoe (OTHocuTCA) K
T0JIb3€ OTAENBHbIX JIHI Y,

B cBA3u ¢ BeILIE CKA3aHHEIM BO3MOXHO NPEATIONOKHTD, YTO LIEPKOBHOE TPaBo TO XKe
pasnenstor Ha nybnuuHoe u yactHoe. «Takylo kinaccuduKanmio npasa He BOCTIPHUHSANH H
HEKOTOPBIC XPHCTHAHCKHE KAHOHMCTEI, HE TOJBKO 3amajgHele, HO U pycckue. [Tpodeccop
H.C. Cysopos nucan: «B LepKOBHOM TpaBe HeT HafOBHOCTH pasnuuare myOIUYHOE H
HaCTHOE NpaBo, NOTOMY 4TO BCe BOOGIIE UEPKOBHOE NPaBO HOCHT MyGNMYHbI XapaKTepy.
OnHako ero TOYKy 3peHHs He PaseNaloT Jpyrue BHAHBIE [(paBOCJABHBIE KAHOHWCTEI:
enuckon Huxoaum (Munauw), npodeccop A.C. [Tapnos»?'.

Bo3MoXHBl pasnuuHele KOHUENUMH MO HAHHOMY BONPOCY, M HET ONpeHAeNeHHo

NPpaBAJBHOTO JEJICHHE LIEPKCBHOrO npasa. FOCYJIapCTBeHHOC NnpaBo TIpETEpHeBacT

* Kanonnueckoe npaso/ hitp://studopedia.ru/
* Durectet IOcTHiMana. Katonnyeckoe npapo.2008. M., 1984, C.23

! Unr. no: Masnos A.C. Kypc uepkosnoro npasa. Ce. Tponue-Cepricsa Jlaspa, 1902. C, 14
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pasNu4HBIE U3MEHEHUs B 3aBHCHMOCTH OT ME€pPEMEH *KHM3HM Hapoja, a LEpPKOBb B CBOIO
o4epesib BBOAUT NpaBo H3 boxecTseHHOro OTKpOBEHMUs, KOTOPHIE OBLAM AaHBI JIIOAAM Ha
BCETJIa, H B CBA3HU C 9THUM HE H3MEHHI KaK JorMbl Bephl. ['ocynapcTBo ke MOXET HMpUAaTh
CTaTyc rocyJapCTBEHHbIX 3aKOHOB, 00A3aTe/IbHBIM U HCTIONHEHHS LEPKOBHBIE MPaBHJIA.
Ho Bce >xe uepkBH HE HyMHBl Takhe CaHKUMH TaK KakK JUIA CHyXKuTejeil LepKkBu
HEepKOBHblE mpaBuia U TaK 00A3aTesibHBl JJIA HCMOAHEHHMA. B CBA3M ¢ 3THM MOXHO
CAENaTb TaKo€ YMO3AaKIOYEHHE, YTO LIEPKOBHOE MNpaBo ONpeAeiAloliee BHYTPH
LUEPKOBHBIE OTHOLIEHMA He 00#43aHBl TOCYAAapCTBY CBOHM IHpPOMCXOXKAGHHEM, H He
ABJIAETCA YaCThIO TOCYAAPCTBEHHOrO .IyONMHYHOro npasa.

Boinee TaxeNnbiM BONPOCOB [ pACCMOTPEHHS SIBAAETCS BHEIIHEE LIEPKOBHOE MpaBo,
perynupyolHe OTHOLWIEHHS LEPKBH C APYTHMMH OOLIECTBEHHBIMH OpraHH3alHAMH
npex e BCEro ¢ rocyfapcTsoM. Jta npobneMa 3Ha4HMa He TONBKO IS UEPKBH , HO ¥ JJIA
rocyaapcrea. llepkoBb B 3THX OTHOWICHMSX HEMOCPEACTBEHHO 3ABHCHT OT BOJH
rocyaapcrsa. J{jist npaBuABLHOTO NOHMMAaHMA OTHOLIEHHH rOCYAapcTBa W LEPKBH, HY)KHO
HE yMyCKaTh pa3iuyle MEX/Iy BHYTPEHHUM H BHEIUHHM LIHPKOBHIM NpaBoM. [ocynapcTBo
HMEET BO3MOMCHOCTEH paccMaTpuBaTk LEPKOBbL Kak NMyGIHYHYIO KOPTIOpauuio, a TaK Ke
MPU3HATh 3a LEPKOBHBIMH NPaBHJIaMH CTaTyC roCyJapcTBEHHBIX 3akoHOB. [ocymapcrso
TaK e HMeET BO3MO)KHOCTB, Nofo6HO PuMckoii uMneprud, o6haBuUTh e BHe 3aKkoHa. M3
3TOTO MOXCHO CHE€NaTh TAaKOH BBIBOA, YTO NEATENBHOCTb LEPKBH, HA MPAMYIO 3aBHCHT OT
NesITeNBEHOCTH FOCyiapCTBa.

Ho Bce ke cymecTByloT pasfiMuHble KOHUEMLHU MO MOBOZY OTHOWIEHHH LIEPKBH H
rocyrapcta.  HekoTopele  kaTolMyeckMe  aBTOpsl,  BCAYECKM  [OJUEPKUBANH
HE3aBHCHMOCTD LIEPKBH OT rocyAapcTsa. Brumoyas OTHOWIEHHA LIEPKBM W rOCyAapcTBa B
00NacTh MEXKAYHAPOAHOTO MpaBa. «3a Takoil MO3MUHEH, OYEBHIHO, CKpBHIBAETCA
npejcraBieHne o LlepkeH, Kak 0 CBoeo6pa3HOM rocyfapcTBEHHOM o6pa3zoBaHMH, NpH
3TOM 3abeiBaeTcs TO 06CTOATENBCTBO, YTo LlepkoBE ABNAeTCA Bee-Taku LlapcTBOM He oT

MHpa cero, HHOMPHPOAHBIM NMOJUTHYECKHM COIO3aM, NnpecnCayrOniM COBCPUIEHHO HHBIC
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LEIH, 4YeM ToCyRapCcTBO, a NMOTOMY H HE HMMEIOIIMM OCHOBaHHI AN 3aKOYEHHA C
rocyaapcTBOM KOHKOPAATOB U JJOTOBOPOB, OMOCPEXYIOUIUX MEXAYHAPOAHBIE OTHOLICHH.
HecoctoaTenbHbl Mo3TOMY M Te CHCTEMBI, B KOTOPBIX LIEPKOBHOE npaBo, Hapaay ¢
FOCYAapCTBCHHEIM H MEXIYyHApPOAHBIM, BKIIIOYaeTcs B MyOIMYHOE IPaBoO Kak ero ocobas
oTpacip .

PaccMoTpeB kaHOHMYECKOE MMPABO €10 BHABI H 3HAYCHHE, MOXKHO HnepeiTH K BOIpocy
MO €ro 3HaYMMOCTH H c(pepe BIMAHHA HEMOCPEACTBEHHO B OOIMIECTBEHHBIX OTHOLICHHIX.
OnHHM M3 OCHOBHBIX BHAOB OOLIECTBEHHBIX OTHOLIGHMiT sBIAeTCA ceMbi. C cCaMOro
Hadana, LEpKOBb BHICKA3BIBANA CBOE OTHOLIEHHE K Opaky M cembe., «XPHCTHAHCKHMH
KaHOHamMM OBITH 3AIOXMEHBI NMPUHLMIBI BCEX CeMEHHBIX OTHOLICHHMH XPHCTHAHCKOTO
MHpa, BKIIIOYaA M YHCTO IOPHAMYECKHE CTOPOHEI. IT03TOMY KaHOHMYECKOe NpaBo He
MPOCTO OKasalo BIHAHHE Ha perynHpoBaHMe 3T0# cdeprl. Jfonrwe croierHs Bo Bcex
CTpaHax OHO 3aMEHAJI0 CBOMMH NPABHIIAMH HallHOHANRHOE GpayHo-ceMeifHoe npaBoy™,

I'naBHEIM MOMEHTOM CUMTANOCEH BRIpaYKEHHE B3ANMHOIO COMIACHA Ha OpauHblii coro3.
B Opak Moru BcTynare MynduHBl ¢ 16 jleT M keHWMHEI ¢ 14 jer. Bce ocTanbHbIe
PaccMaTpUBANHCE TOJIBKO KaK aCCHCTEHTHI - MX MOIIO M He 6b1Th. BpakocoueTanne Moo
ObITh W TalHEIM. B0O3MOXHOCTb 3axmoueHns Opaka 6e3 CBSIIEHHHKA M TONBKO IpH
CBMACTCNIAX COXpaHMNACh B WCK/IIOYWTENBHBIX CiydadX H B janbHeliwem. Ho 6pak
CHHMTANICA HC BOIMOXHBIM MEXAY JIIOABMH pa3siM4HOH Bephbl, TaK KaK KpemeHHe OBLIO
obs13aTensHEM B moGoM TauHcTse. Tak %e LEPKOBb KapaJjia 3a CeKCcyanbHbIe OTHOIIEHHA
BHe Opaka. Takum o06pazoM, NpoBofs CBOM KOHLENUHH B pa3BuTHE ceMeiHBIX
OTHOLIEHHH, LEPKOBb Bella ONpeNeNeHHbIE MOPABHO-3THYECKHE HOPMBL. U 3aKpernuno
CBO€ OTHOLUEHHE K 3TOii cepe 06IeCTBEHHBIX OTHOLIEHHI].

CyluecTByoT pasnHyHBIe KOHUENUHH MO Pa3BHTHIO npaB u cBobon uenoseka. Uro

2 Nurectsl IOctiHmana. Kanonuueckoe npaso.2008. M., 1984. C.27

2 Cm. Beeobuas HCTOpHA rocyaapcTaa u npaea / [Toa pea. K.W.Barwpa. M.; IOpnct, 1998, C.421
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OCHOBOTIOJIO}KHHKAMH 3aKPEMICHHBIX 3aKOHOM TIpaB YENOBEKa sBJSeTcs PENHTHO3HbIE
HCTOYHHMKH 3THX npaB. OpHrHHANBHBIH HCIAMCKHH MBICTHTEND Abnynnaxu Axmena
AnHanma «Bokpyr Hciamckoii pedopManun: rpaxxaaHcKne cBoOOABl, YenoBeUecKHe
fpasa W MEXYHApONHOE MpPaBO» OH, B YacTHOCTH, nuuet: «MMeHHo 3gecs, BHYTPH
LEPKBH, B «CBATaA CBATBIX», 3apPOMAIOTCA MPEACTABIECHMS O HEOThEMJIEMEIX npaBax
UCNOBEKA CHAYana KaK O IpaBaX BEpYIOIHX cBOGOJHO Onpenenirtsb cobcTBEHHYIO Bepy,
cobctBeHHYI0 hopMmy u chepy caykeHus Bory n moasamM, ctpouts %u3ue B 06wecTse B
COOTBETCTBHMH C 3TOH Bepoii, ¢ TpeGoBaHHAMM COGCTBEHHON coBecTH. ITOCTENEHHO 3TH
6a30Bbl€ NPHHLIUIEI HAYHHAIOT U3MEHATD BCE chepst obuiecTsa. .. »>*

«B Ob6we#t nexnapauuy npap yenoBeka, B nepBoii cTatee: «Bce mogn poxnaiorcs
CBOGOAHBIMH M PaBHEIMH B CBOEM JOCTOMHCTBE H npasax». 3T0 NpAMOE CBHJECTENLCTBO
TOTO, 9TO NPOLUMTHPOBAHHLIE TONBKO YTO OCHOBOROJIATAIOLIME NMPHHLMINEI OJHOTO U3
BOKHEHALIMX aKTOB COBPEMEHHOTO MEXIYHAPOIHOTO npaBa yXOAAT CBOMMH KOPHAMH K
EBaHrenuio, XoTs HUrZe B HeM W He BCmOMHHaeTcs 06 3ToM, Obobian Bce ckasannoe,
MOXHO YTBEpHKIATbh, 4TO MEXAY XPUCTHAHCTBOM H COBPEMEHHOIl KOHIEMIMeil npas
HEJIOBEKA HE CYLECTBYET MPUHLHMITMANBHBIX NpOTHBOpeunit. HaoGopot, 3Ta Konuenuus
CCTCCTBEHHO YKNalbIBAETCA B CHCTEMY XPHCTHAHCKHX LICHHOCTEll, FeHeTHYECKH C Heil
CBA3aHa, U — B KaKoM-TO HauOosee oGHIEM CMBIC/IE — YKOPEHEHa B Helin®. DeMeHTh
KaHOHHYECKOro NnpaBa TaK K€ PacCMaTPUBAIOTCS B TAKHX NPABOBBIX NPHHUHKNAX KaK
PaBEHCTBO BCEX Mepe] 3aKOHOM. JlaHHas uaes NpOHCXOAUT 3 Bbubmun:«Cyaure cyn no
nmpaBAe... A BIOBY M CHpOTY, 4yxKecTpaHLa M yGororo He nputecuaiite»”’. U3 atoro
CHCAYCT BLIBOA, YTO LEPKBM OAHHM M3 OCHOBHEIX HCTOYHHKOM NpHHIIHNA [paBa

PaBEHCTBA Mepef 3aKOHOM fABNsAeTcA Bubmus.

H AlHanm, A.A. Ha nytH k ncnamckoii pedopyaunn (rpasiancrue ceoGoael, Npasa 4enoBcka i MeAyHapoaloe Npaso)
fA.A. AnHaum fMlep. c Anrn. M. Myaeii i obiectsennsiii uenTp M. Anapes Caxaposa, 1999. C, 234,

* Hayuno-nccnenosatensckuit sypnan/ hitp://research-journal.org

*Anonoretni/hitp://apologetica.ru/biblie.html
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B cBA3M C MpoBECHHEIMH MHOIO MCCENOBAHHSAMH, MOKHO CHENATH CleAyIoUIHii
BBIBOJl, YTO KaHOHHMYECKas MpaBoBas CHCTeMa ABJAETCS OOHHUM H3 MCTOYHHMKOB
OCHOBHRIX LECHHOCTEH COBpeMEHHOCTH. TakMe KaK: IpaBa 4enoBeKa, BEPXOBEHCTBO
lpaBa, paBeHCTBO NMEPE] 3aKOHOM BCE 3TH NMPHUHLMKIIEI, ABAAIOTCA HEOTHEMIIEMOH YaCThIO
mobolf mpaBoBOH cHCTeMBl M mnpaBa B mpuHuMne. YTo NOAYEPKHBACT BAKHOCTD

KaHOHHYECKOrO npasa.





31

2.3.Eppeiickas npasoBas cucTeMa

B cospemenHom Mupe, B cTpanax, rae KOHCTHTYIIHOHHO 3aKperieHa pejiurus, H B
KOTOPBIX IOPHAHYECKH 3aKPEIIEHbl MOHATHS «rOCYAApCTBEHHAAN, «npeobnagatoasy,
«HOAAEpHHBAEMas FOCYAApCTBOMY» PEJIUTHS, ABNAIOTCA OCYAapCTBa ¢ TEOKPATHYECKO#H
dopmoii npasnenns.

OnHoli U3 TakuX rocygapcTs sBaseTca rocynapctso HMspaune. B Uspanne ne cmotps
Ha 3HAYMTENBHBIA HCTOPHYECKHH CPOK, B TEYEHHH KOTOPOTo Wspauns, kak rocygapcteo
HE cymecTBoBal, npaso Gbino coxpaHeHo. Espeiickoe mpaso PETYJNHPYET BCIO )KHU3Hb
esped. C MoMeHTa ero npoGyxmeHMs 4O KOHLA ero susuu. Bce obuecTBeHHOE
OTHOLICHUA ¥ MOBEACHHME CaMHX eBpeeB. B mcropun espeiickoro npasa pasBHBaNOCh MO
Pa3HOMY, B CBA3H C MOTEpeH y eBPEHCKOro HAapOAa rocyapCTBEHHOTO LEHTpA.

Espeiickue nuacnoprl, pacnonoxennbie Ha Beex KOHTHHEHTAX, CTalld BBIHOJIHATH

POJIb TyXOBHBEIX LIEHTOB, NOICPXKHBAA MEXAY COGOi pa3THuHEIE CBA3M.

«Ocoboe BosmelictBMe Ha comepxanue ¢bopmupylomerocs mpasa  okaszanu
PETHTHOSHBIE NpEANUCAHNS HYaU3Ma C ero NPHBEPKEHHOCTHIO Hiee GOrou3BpaHHOCTH
M3PaWILCKOro Hapoja, a Takke HEOOXOAMMOCTH NOAYMHEHHS COLMANBHOTO MOBENEHHS
MOJEH CBALICHHLIM 3aBeTaM, OTpaxeHHEM B Tope, Tanmyne u MHOrouMcmeHHBIX
PETUIHO3HO-HPABCTBEHHBIX HOpMaxX. [Ipu 3TOM B nocieayiomeM, B CHIly H3MEHHBIIMXCS
06CTOATENbCTB, JpeBHEeBpeiickoe MPaBo He Ha Bce MPENOAHOCUMEIE JKH3HBIO BOMPOCH
MOTIO JaTk OTBET. C YYETOM OTMeYeHHBIX ocobeHHOCTell NoAyumnu manbHeiiwee
Pa3BUTHE MHOTHE OTpachM eBpefickore mpasa. WHtencuBno crano pa3BHUBaThCA
rpaicpanckoe mpaso. CTeneHb PasBUTHA YroJOBHOTO mnpasa onpeAensnack Mepoii
CYREOHOI aBTOHOMHMHM KOHKPETHOTO eBpeiickoro LUeHTpa. 3HAYHTENBHOE BHMMAaHHE

YACIANOCE Pa3BUTHIO HY6HH‘JHOI‘O npaBa)>27.

s Byk I'. 310 B-r moii. Hepycannm: [lamup, 1993. C. 478.
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Co BpemeHeM K NpPaBOOTHOLIEHHAM CTalH AOGABNATHCA, OTHOLICHMS KOTOpEIE
BOSHHKANHN MEX1y rpaAaHaMH H OOLUMHHBIMH OpraHamMH, OGIUMHHEIMH OpraHaMH W HX
paGoruukamu. [Ipu nOABNEHMM [aHHBIX OTHOLIEHHH MONBHIIACKH notpebHocTs B
YPErymHpOBaHHH TaKHX BOMPOCOB Kak M306paHMA PYKOBOAAIIMX OPTaHOB MX NOJHOMOYHS M

conepxanue, 3 eKTHBHOCTb AaHHBIX OpPraHoOB H CHCTEMa HalorooOa0KeHHIS.

B Hawie BpemMa TepMuH «eBpeiickoe npaBo» ABJISIOTCA 3aKOHOAATENbLHEIE TNIOJIOXKEHUA,
KOTOpBIE pEryJMpYIOT pa3sjiMyHble OTHOIICHHA, KaK TPYIOBBIE, ceMeiiHble, 0OLIeCTBEHHEIE
OTHOLIEHHs W MHOTOE JpYroe.

«Jlna espeiickoro npapa XapakTepHO HAJHYME PANA BHICIIHX KPHTEPHEB, KOTOpEHIE
ONMpPEACIANM MYTH 32KOHOTBOPYECTBA HAa NPOTDKEHUH Bceil Hawel uctopun. OTi
BBICLINE KpHUTCPHH HAUUIH CBOE BRIpaXKEHHE B TakuX OuOneiickux ctuxax, kak "He
TBOPHTE KPHBABI B CyAe; HE NMUENPUATCTBYH yGoromy, He yroxmail BENTMKOMY; MO
npasae cyau 6mwkHero TBoero” (Jlesut, 19,15); " ngenaii cnpaBeANuBoe H Jobpoe B
rnasax ['ocnoga" (Broposakonwue, 6,18), "3axkon oauu Oyner juis Bac M AJis NIpHILENBLA H
Ans ypoxenua semnn” (Uncna, 9,14) u npyrux B Tom xe poge. B konue BTOPOTro Beka
rnasa CuxeapuoHa paban Illumeon GeH I'aMnu9ip NOABITOXHA 95TH yKaszaHHsa B
u3BecTHOM u3peyeHuH ("Iloyuenns npenkos”, 1, 18)": "Y Ha Tpex 0CHOBax CTOMT MHp —
Ha paBOCYMM, HA HCTHHE ¥ MHPe, KaK CKasaHo (y Mpopoka 3exapen, 8,16): "Tlo ucTHue

¥ CIIPaBETNBOCTH, paJH MHPa CYJMTe BO BpaTax Balinx"»>,

B m3panssckom obuiecTse CylecTBYIOT pasHOrIacHs Mo Py ONpeAeneHHbIX NPaBOBEIX
npobnem. Cepbe3HBIMH pa3HOIIACHs TpPaBOBBIX NpoblieM SBIAIOTCH, BOTIPOCE! Opaka M
cembH. Tak e BemyTca mMCKyccuM mo Bompocam KoucTuTynnn, kotopas onpenenser
¢ynkuun Bnacreit, npasa 1 06513aHHOCTH rpaxnaH. M3 3a pasnuyHbIX MHEHHI [0 CHX NOp He

YAAI0Ch NOTOBOPUTHCA 10 3TOMY BOIIPOCY.

2 Tam we. C. 467.
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OcHoBononaraiomuM 3akoHoM B Mspawre senserca [Hexnapauus HesasucumocTu
Wzpauns, obHapomosanHo# 14 mas 1948 romy B Tens-Apupe. B wueii romopurcs:
«l'ocynapcteo  M3paunb.. 3IKAETCA Ha OCHOBAX CNpPAaBeNINBOCTH M MHpa, B
COOTBCTCTBHH ¢ HAeanaMH eBpelickuX MnpopokoB. OHO OCYWIECTBHT HOJHOE
o0LIECTBEHHOE M TMOJNHMTHYECKOE PaBHONPABHE BCEX CBOHX rpakaaH 6e3 pazmuuns
pennruy, pacel 4 nona. Ono obecreyut cBobOAy BepOHMCIOBEAAHHA U COBECTH, TPaBO

MOJIE30BATLCA POAHEIM A3BIKOM, NPaBo 06pa3oBaHMA H KYIBTYpPHIY .

Bepxosuslii cyn Mapawis yctaHOBIT pAA HEN3MEHHBIX [IPUHLMIOB €BPeHiCKOro Npasa.
Takux xak paBeHCTBO Mepel 3aKOHOM BceX Jironeit, csofona nuuHocTH, cBoboa cloBa U
neuaty, cBobojga BeOOpa poja 3aHATHI M Apyrue nojobHele cBoGOABl ABIAIOTCA
He3bI0JIEMBIMH U OCHOBOTIOJIATAIOIIMMY, Ha HUX OasHpyeTcs rocynapcTBEHHBIH cTpoit
Wspauns.

H3 BBIIECKA3aHHOTO MOYKHO COCNaTh BBIBOJ, 4YTO BCIO cy,ueﬁHylo NpaKTHKY

rocyaapctsa Mspauns, IpOHU3BIBAET €BPEHCKOE NPABO M €r0 MPHHLHIEL ..

EBpelickoe npaBo MNpoOIUIO OMpOMHBIH IYyCTE C MOMEHTa CBOEro CO3JaHHS W MO
CerofHAWHNKX aHedl. Eppefickoe mpaBo OCHOBBIBAIOCH HAa OBYX MOMEHTaX, KOTOpHIE
OMpeneNsny €ro CylmHoCTb. Bo-nepaeix, eBpeiickoe npaBo GbUTO JKHBEIM, AEHCTBYIOIIMM B
MOBCEAHEBHOH JH3HH MNpaBHiaMH. Bo-BTOpBIX MOCTOAHHOE M HENpEpHIBHOE pa3BUTHE

eBpelickoro npasa.

EBpefickoe npaBo MOCTOAHHO MPHMEHAJOCH B JKMIHEJESTENLHOCTH €BPEEB. ITOMY
cnocoGeTBoBana asa (axtopa. Ileperlit 3 3THX (akTOpoB BEUIC TO, YTO eBpelickoe HPaBo

ABJIANNOCH PEIUTHO3HBIM M HAITHOHAILHEBIM. PCJ’IHFH(BHBIM, OHO ABNAAOCE B CBA3H C TEM ,YTO

* Rexnapauss Hesasucumocts Hapauns /Jafi.org.

% Cm: Espetickoe npaso/ www.eleven.co.il.
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MCTOUHHKOM €Bpeiickoro mpaea 6euto BoxkecTBeHHOe oTkpoBeHue. M Tak Kax MOCTOSHHO
coOmozanocs, pasBuBalack B [Hacriope B paMKaX €BPeiiCKOH ABTOHOMHOM OGLIMHEL
BropriM daktop ofycioBien rocyapcTBeHHO-IPaBOBEIM BOCIPHATHEM ITOHATHIL BAacTH
M Cynompou3BoAcTBa. J[Ba 3THX (akTopa TECHO CBsi3aHbl MexXay coGoii, ¥ B TOM M B
ApyroM ¢akrope eBpeiickas MBICIb HAXOJAHT pELIEHHE Bcex npobneM B emHHOM
HCTOUYHHKE B Tope.

«Takum o6pasom, usyyas Topy u penuruosHoe npaso, €BPEH 3ayYHUBANH H OCHOBBHI
IOPHAHYECKHX NpaB. JTO MOCAYXHIO OCHOBOH s (GOPMHpOBaHHS onpeaenéHHBIX
MPHHLMMOB: TaK e eBpedl o6a3aH cobmonate cyry6o «penuruosHsie» MpeanHcaHus,
Aabbl HE COTpEHTb, OH MOMKEH CTPOKANLINM obpasoM mnpuiepxKuUBaTECA M
«IOpHAMYECKUX) 3aKOHOB MyAau3Ma, HOO HapylIeHHEe UX — HE MeHEe TSOKKHIl IPOCTYIIOK.
Penurnosnelii xapaxTep u Tex, ¥ TeX M APYrux ¢ ocobGoii cuoii NOAYEPKHYT Ha BEICOKOIT

CTYMEHH €BPEeHCKHX LIEeHHOCTEH — B MHCEMEHHOI Tope»“.

I'naBHEIM OTIHYaEM eBpejicKoro mMpaBso ABISETCH, TO YTO eBpefickoe npaBo cyry6o
HallHOHABEHBIM, M €ro pasBHTHE CBA3QHO HCKAIOYHTENBHO C TBOPYECTBOM CBHIHOB
eBpeiickoro Hapoaa.

EBpeiicknit Hapoa 10 cuX nop paccMaTpHBaeT eBpeiickoe NpaBo KaK CBOE JOCTOSHHE,
H KaK CYLIECTBEHHYIO YacTh CBOEH KYJIBTYDHI, Aake HAXOAACh Ha UywOHHE, ¢ MOYTEHHEM
coOM0AAlOT eBpefickoe NpaBo 1 3a60TATCSA O €ro pasBHTHH.

B eBpeiickoM npaBe rapMOHHYHO COCYIIECTBYIOT BaKHEHIIME peIMrHO3HEIE
NPUHUMIBL C TPOXAAHCKOH MOpaNbIO, U ABAAETCA (EHOMEHOM KaK ¢ TOYKM 3peHHs
IOPUCIIPYACHIMH TaK M ¢ TOYKH 3PEHHS PEJIHTHH.

B cBsA3H ¢ BBINIECKA3aHHEIM MOXKHO CHENATh BEIBOM, UTO €BpeiicKoe mpaBo fABMsETCA
OIHHM M3 IVTaBHBIX AOCTHKEHHH eBpefickoro Hapona. Epeiickoe npaso perynmnpyer Bce

JKU3HCHHBIE aCNEKTEl €BPEEB, U UX JCATENBEHOCT. HPH ITOM paclnpoCTpaHeHO TOJBKO

M Tam xe. C.143
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cpenn OLHOM HalHH, H €€ IOPHUCAHKLIUA HE 3aKaHYHBAETCH B npeacnax OAHOH CTpaHEl.

OHo He UMeeT aHaaoroB B MHUpE, H ABJIJACTCA (l)EHOMCHOM C Pa3NUYHEBIX TOYEK 3pCHHA.
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3aKoYeHHe

IpoBens uccnenosanus, B 061acTH PEIMIHO3HBIX HCTOYHHKOB MPaBa B COBPEMEHHOM
obliecTBe, WX PpONb BIHAHMA Ha perynupoBaHHE OOIIECTBEHHBIX OTHOUICHHI,
pasIMYHBIC  PENUTHO3HBIC  NPABOBBIE  CHCTEMEl, HX  OCOOEHHOCTH, MOKHO
NpOaHANN3UPOBATE, AaNbHEHIlee Pa3BUTHE NpaBa B MPHBEJCHHBIX PasIHYHEIX [PABOBEIX
CHCTEMaX.

B nanHOH KypcoBoH pafoTe pacCMOTpeHbl OCHOBHBIE BOMPOCHL, KacalomHecs
OTHOLICHHA MpPaBOBEIX M penurHosHbix HopM. [loa nelicTBHe pPeNMIHO3HBIX HOPM
nonagany® MHOTHE ceMEHHBIe, HACICACTBEHHBIE M OOIIECTBEHHBIC OTHOLIEHHS, B
HACTOALIEE BPEMA OHH HE NOTEPAIH CBOEH 3HAYUMOCTH B CTPaHaX, Tie KOHCTHTYLIHOHHO
3aKpeniieHa Kakas-1uho rocyjapcTBeHHas pesiurus.

OCHOBHBIM MCTOYHHKOM TPaBa B OCYAapcTBaX ¢ KOHCTHTYLHOHHO 3aKpernneHHoi
PeMrueH, ABNSIOTCA pPesMrHo3HBIE TEKCTH. KOTOphle peryiHpyloT oBILIecTBEeHHbIE
OTHOLICHHS MEXAY JIOABMHM W HX )XH3HEAeATeNbHOCTh, HO He TONBKO pelMrHo3HbIe
TEKCTBI, DPErylIHpYIOT OOLUECTBEHHBIE OTHOLUEHHS MEXAY JHOABMH, HO TaK IKe
CYWECTBYIOT PENHIHO3HBIC AOrMBI, PasIMUHBIE XaJUCHl, NPHAAHHA, BCE OHH TECHO
B3aMMOCBA3AHb! MEXAY COOOMH, M HMEIOT KECTKYi0 Hepapxuio.  Kakagas npaeopas
CHCTEMa HMEET CBOM OCODEHHOCTH, pasinuHele cepbl nepecedyeHHs NPaBOBBIX M
PENHTHO3HBIX BOMpPOCOB.

PenuruosHele TeKCTBI, CTanmM OCHOBONONOXHHKAMH M B  HacTosllee BpeMs
ACHCTBYIOIIHX MpPABOBEIX MENIYHAPOAHBIX NPHHUMIOB TipaBa. Jlae  YYeHHS, He
OCHOBAaHHEIE HA pEUrUM, KOTOpEle copmupoBanuck B EBporie B cepennie 20 Beka,
TIOBTOPANTH OCHOBHBIE PENMIHO3HBIE NPUHUMNBI H OCHOBHIBAIMCH HA PENMTHO3HOI
MopaiH. PelnruosHas Mopanb OTHOCHTCS K HENPABOBEIM HOPMAM, OHHM HANAraioT
3anpeTsl, O0GA3AHHOCTH, MpPENOCTABJAIOT pA3NMYHBIE TNpaBa, ¥  BLICTPAHBAIOT
ONMPEACNCHHYI0 MOACIL MOBEACHHA JIOAEH B COOTBETCTBHM € [JAaHHEIMM HOPMAMH.

Penuruosusie HOPMEI PacipOCTpaHAIOTCA Ha MOaeH BEPYIOLIHX, TO €CTh HCIIOBEAYIOLIHX
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ONPEAC/CHHYK) PENNIHI0. PeNMruosHbie HOpMBI HMEIOT OIPEACNECHHOE CXOACTBO C
NpaBOBHIMM HOPDMaMH, TaK Kak OHM IHMCEMEHHO 3aMKCHpOBaHBI B PasiHYHBIX
penuruosHeix uctoyHukax (Kopan, Bubnus, Topa, Cyna). MoxHO nmpoBecTH napaniens
MeXAy HNAHHBIMH HOPMaMH, H YYHTBIBas CPOKH CO3JaHMs AAHHBIX HOPM, MOXHO ¢
YBEPEHHOCTBIO CHENATh 3aKMIOYEHHE, 4YTO PEJIMTHO3HBIE HOPMEI B ONpeleNeHHBIX
CJIy9yanx SBJIAI0TCA HCTOYHHKAMH HEKOTOPBIX NIPAaBOBLIX HOPM.

OnHuM M3 BaKHEHIUMX BOMPOCOB pACKPBITHIX B KypcoBoii paote, sBaseTcs
B3aHMOOTHOIUEHHE PEJIMFHO3HBIX HOPM M HOpM mpaBa. [Ipy KoMmAM3MM HOpPM TpaBa U
PEANTHO3HBIX TEKCTOB, IMIABEHCTBYIOLIYIO POJib [MPHHUMANH pPEIUTHO3HBIE TeKCTH. Tak
KaK >XU3HEAEATENBEHOCTE IPAXKAaH B OCHOBHOM CKIIaJIbIBARach Ha OCHOBE 3THX TEKCTOB.
Kaxnaa npasosas HopMa Oblla NMpPHHATZ HA OCHOBE TEX WJIH MHBIX PENTHTHO3HBIX
HCTOYHUKAX H TpPH 5TOM HE MOr/a NPOTHBOPEYMUTH 3THM PEIMTHO3HBIM TEKCTaM.
PennuruosHrle HCTOYHMKM HE MOTYT B TNonHoM o6BEME perynMposaTh Bce
B3aHMOOTHOIEHHA MEXAY IpaxJAaHamH, H MO 3TOMY B CHJY BCTYNAaiOT IpPaBOBhIE
HopMbl. [IpaBoBLIE HOPMBI MpETEPHEBAIOT Pa3HYHEIE H3MEHEHHS B CBA3M C Pa3BUTHEM
obliecTBa, HO TNpPH 3TOM HE H3MEHAIOT MNPHHLUMIY BEPXOBEHCTBA PpEJHTHO3HBIX

HCTOYHHKOB.
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Beenenue

[paBoBas cHCTeMa, SBNAETCS OCHOBHOI perynmpyioweil obLIecTBeHHEIC
OTHOINEHHS  CHJIOH, oOcyllecTBaswomEee OOIIECTBEHHOE  peryjinpoBaHHE B
COOTBETCTBHH C COLHAIbHBIMH, AYXOBHBIMH, 3KOHOMHYECKHMHM, MOAUTHYECKHMH
NPaBOBBLIMH MPHHUMIIAMH, CyIIECTBYyloIiee B OOIIECTBE H2 KOHKPETHOH CTaauu ero
passuTHsA. OCHOBHBEIM (AKTOPOM, OMpPENENAOINA NPaBOBYIC CHCTEMY, ABJIAETCH
rocyZapCTBEHHAst UACOJIOTHAL.

B naHmnoi KypcoBoii paboTe, pacCMOTPEHBI PEIHTHO3HBIC NMPAaBOBBIE CHCTEMBI.
OcHOBHOIl  0COGEHHOCTBIO,  PEAMTHO3HbIX  MPABOBBIX  CHCTeM,  ABIACTCA
rocyapCTBEHHOE TNPH3HAHME PENHTHO3HBIX TEKCTOB, KaKk  OCHOBOMOJAralouiux
NpaBoBBIX HOPM. B JaHHBIX NPaBOBBIX CHUCTEMaX HOPMATHBHBIE MNPABOBLIC AKTHI
MIpaloT BTOPHYHYIO poJb, a 0cof0e MECTO Cpei HCTOMHHKOB HOPM Npaba 3aHUMaloT
paboTEl y4yeHBIX OOrocioBoB (ZOKTPHHEI). OTO CBA3@HHO C HETOYHOCTAMH B
PEry/IMpOBaHHH OGUIECTBEHHBIX OTHoWIeHHit. Tak e B PeNMrHO3HOH MpaBOBOH
CeMbe, HOPMBI TIpaBa He MOTryT MpPOTHBOPEYHTh HOpMam peNurud. Pemuruosusie
paBoBLIE CHCTEME], HaUMeHee MOABEPIKEHBI PA3NIMYHBIM H3MEHEHHAM, BJIHAHHEM
u3sHe. s Hero xapakTepHa cTabMIbHOCTh, KOHCEPBATH3M, 8 B HEKOTOPHIX Cllyyasx
M HETEPIIUMOCTb.

B coBpeMEHHOM MHpE CYIUECTBYIOT pas/IHYHbIE PpeJIMTHO3HbIE MPaBOBLIC
cucTeMbl. MIX pa3nuuks OCHOBaHB Ha MHoOroo0GpasuM pa3sinHYHEIX BepOBaHH H
BepoyueHuii. B pmaHHO#f Kypcosoft paGoTe, paccMOTpeHBI TakKue PCIHTHO3HbIE
NpaBOBbIE CHCTEMBI, KaK:

- MycyJlbMaHCKas NpaBoBas CHCTEMa;

- KaHOHHWYecKas IIpaBOBasi CHCTEMA,

- eBpeiickan (MyaancTCKas) NpaBoBas CHCTEMA.

PaccMOTpEHEl HCTOYHHKH MpaBa, HX 0CO0EHHOCTH. POAB PENHTHO3HBIX TEKCTOB,
HOPMATHBHO-TIPABOBEIX 3KTOB, CY/IeGHBIX NpeleJeHToB, paboT yueHbIX DOrocaoBoB
B PEJIMTHO3HBIX MPaBOBEIX cHcTeMax. [[poaHanu3HpoBaHa B3aHMOCBA3b FOCy1apcTBa

M penurud. PacKphITHl OCHOBHblE NPOGNEMBl peryaupoBaHHsi OOIIECTBEHHBIX





oTHoulennii. Bce Bhlllle H3/I0XEHHOE, TOBOPHT O HECOMHEHHOH aKTyalbHOCTH
BeIOpaHHOW TeMbl, OCOOEHHO B COBPEMEHHBIX YCJIOBHAX, CAOKHBIIMXCA Ha
MEXIYHAPOAHOH apeHe.

Ilear ucciaemnoBaHUA  ABASAETCA, PACCMOTPEHHE PENHIHO3HBIX TEKCTOB, KakK
MCTOYHHKOB TMpaBa B pEJNUrHO3HBIX TMpPaBOBBIX CHCTEMAX, HX 3HAYHMOCTB,
pPasHOBKAHOCTH ¥ OCOOEHHOCTH MPHMEHEHHA.

O0bekT AaHHOH KypcoBoit paboThl ABNAIOTCA PENTHIHO3HBIE NIPABOBBIE CHCTEMEL,
HX 0COOEHHOCTH M pa3sHOBHIHOCTE B COBPEMEHHOM MHPE.

IMpexMeT HccnenoBaHHA — PEIMTHO3HbIE HCTOYHMKH MpaBa B PENIUTHO3HBIX
MpaBoOBBIX CHCTEMAX, HX pONb, pa3nuuus, chepbl cIUAHUA Ha OOLIECTBEHHbBIE
OTHOLLIEHHS.

JIna pellleHHA Bbille MOCTABICHHOH LENH, HYXHO PCLIHTEL PAN ONPEACACHHBIX
3ajau;

1. UccnenosaTh BUABI PENMIHO3HBIX NIPABOBBIX CHCTEM, HX 0CODEHHOCTH.

2. M3yuntb 0cOGEHHOCTH PENUTHO3HBIX TEKCTOB, H APYIHX HCTOYHHKOB paBa, B

PEJINTHO3HBIX MPABOBBIX CHCTEMaX.

MeTo1p1 HCCNIEAOBAHHS:

1. MeToa cHCcTEMHOTO MOAXO/A.

2. U3yuenne u 06o61ieHHe HayuyHOH NUTEpaTyphlL.

3. Teoperuyeckuii MeTOA.

Teoperrueckoif 0cHOBOt AN HanucaHUsA KypcoBoii paboTs! mocmyxuiH paboTel
takux aBTopos, kak Anekcees C.C., Kokopes P.C., Mary3os H.H., Mancko A.B.,
Mapuenko M.H. u apyrue.

PaGoTa cOCTOHT W3 BBEAEHHMA, ABYX IJiaB, 3aKIIIOYEHHS, CIIHCKA MCIOJIBE30BaHHOM
nuTepatypbl. I'laBa mepBas NocBfilleHa MOHATHAM HCTOYHUKOB npasa. MecTo
PENMIHO3HBIX TEKCTOB CpeAy WCTOYHMKOB MpaBa. [7aBa BTOpas paccMaTpuBaer

PENUTIHO3HBIC NPaBOBBIC CUCTEMEL. Hx [IpaBOBBIC H PCJIHIHO3HBIC ocobeHHOCTH.





I'naBa 1. IloHsiTHE HCTOYHHUKOB IPaBa H MECTO CPeaH HHX
pesIHrHO3HbIX TEKCTOB

1.1. TloHATHe HCTOYHHKOB NMpasBa. BHALI HCTOYHHKOB NMpaBa

B Hacrosiiee Bpems, CYLIECTBYIOT pa3lHYHBIE TPAKTOBKH TEPMHHA HMCTOYHHK
npaBa MW ero Kpadnudukauuu. CaM TEPMHH HCTOYHHK IIpaBa B HOPHCHPYACHLHH
n3BecTeH AaBHO. «Eme B puMckuii uctopuk Tut JIusuii Hassipan 3akonsl 12 Tabauu
MCTOYHHKOM BCEro ImyB6AMYHOro M yacTHOro npasa. CNoBO «HCTOYHHK» B 3TOH dpase
ynoTpeOIeHO B CMBICAE KOPHA, M3 KOTOPOTO BBIPOCAO MOTY4ero ApPEBO PHUMCKOIO
npasa. [IpHHATO BBIACAATE HCTOUHHKH 11PaBa:

1. B MaTepHanibHOM CMBICIIE;

2. B HaeanbHOM CMBICIIE ;

3. B 1opHAHYECKOM ((popManbHOM) CMBICTE.

Hcroynuk mpaBa B MarepHajibHOM CMEICIE ABIOTCA  Pa3BHBAIOLIHECS
o6ecTBeHHBIE OTHOLLIEHHS.

WcToyHyk npasa B HAeadbHOM CMBICIIE NIOHUMAOT pa3IHYHbIE MPABOBLIE YUEHHUS
npaBoco3HaHue'». «VCTOYHHMKOM MpaBa B IOPHAMYECKOM CMbICTE HMEIOT BBHIY
pa3nuunsie GopMB! (CMoco0kI) BEIpaXKeHUH, 00BEKTHBH3ALIHH TIPABOBBIX HOPM 2,

B iopucnpyaeHuMM Tak dKe, BBIENAIOT JBAa MOHATHE npaBa: «popMa» H
«HUCTOYHMKY Npapa. ITH ABAa NOHATHA TECHO B3aHMOCBA3aHBI.

dopmMa npaea - 5T0 crocob BHIpAKEHHA BOBHE IOPHAHYECKHX NPaBHI NOBEACHHS.

HcTrouHuk mpaBa — 3TO MaTepHajibHBEIE YCJOBHS JKHM3HH, ONpeJeNAIolune
MOBEACHHS H NEeHCTBUS Npasa.

HcToyHHK mipaBa, BbIpaXasch BOBHE, NMPHHHUMAET ONPEAEJICHHYIO IPAaBOBYIO
dopMy, MO3ITOMY €ClH MBI TOBOPHM O (popMax mpasa, TO MMEEM B BHAY HCTOYHHKH

npasa’».

! Mapuenxo M.H. Teopus rocynapcrsa 1 npasa. M., 1996. C. 284-291.
? O6wan teopus npasa / Moa pen. A.C. NMuronxkuna. M., 1995. C. 164.

* Omutpyk, B.H. Teopua rocyaapctsa u npaea: yue6.nocofue. Hosoe 3nanue, 2006. C.61-62.
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B MupoBoil ropupnyeckoli Hayke W3BECTHHI cCliefyloumiHe (opMbl (MCTOYHHMKH)
npaea:

¢ [IpaBoBoii 06bIvaii;

o HopmaTuBHEIl aKT rocyJapcTBEHHOTO OpraHa;

e [IpaBOBOil npeLeaeHT;

e HopmatuBHblii foroBop;

e OOuIHe NPUHLHIIE TIpaBa;

e laeu ¥ NOKTPHHBI;

¢ PeanruosHble TEKCTHL

«HexoTopble YuUeHBIE BELACSIOT YETBIPE POPMBIL:

1. HopmaTHBHEI# akT;

2. IIpaBoBoii obb14aii;

3. IOpuanueckuii npeLeaeHT;

4. HopmaTusHBIH ,u;oronop"».

«ABTOpBI AAaHHBIX MO3HLIHH HE PAacCMaTPUBAIOT KakK (GOpMy INpaBa peJIMrHO3HbIE
TECTHI, HO, Mo MHeHHIO Jmutpyka B.H., 3t0 B kopHe He BepHo. Ha cerogHaHui
J€Hb PpEeAMTHO3HBIE TEKCThl, KAaK HCTOYHHK [IpaBa, paclpoCTpaHEeHbl B CTpaHax
MycCynbMaHCKOTO MHpa H otyacTH B Hapaune. CamMn peaurHo3HbiE TEKCTBI, Kak
TAaKOBbIE H3HAYaABHO He OBUIM CO3/aHbl JUIs Lesieil MpaBoBOTO PEryJlHpOBaHHS Tex
WIM HMHBIX OOLIECTBEHHBIX OTHOWIEHHH, M Mo3ToMy ofpalleHHe K peIurHo3HBIM
TEKCTaM JaXKe B CTpaHaX, HOCHLIMX TEOKpaTHyeckHil Xapakrep, He Bcerna ObIBaeT
JOCTATOYHBIM AN TOTO, YTOOBI pa3pellHTh Ty HiH HHYIO IPaBOBYIO MpoGneMy ».

[Ton pefictBMe  penMrHo3HBIX  HOPM  MOMajajlH  MHOTHE  CEMEHHBIE,
HacneJCTBEHHbIE OTHOLIEHWsA. B HacTosdlllee BpemMs OHHM HE TNOTEPANHM CBOeif

JHAaYHMOCTH B CTpaHax, roe KOHCTHTYUUHOHHO 3aKpceIncHa Kakasn-nibo

* Teopus rocynapcrsa W npasa // Moa pea. H.W. Maty3osa u A.B. Mansko. M., 1997. C. 331-337.

s O6wan Teopua npaea u rocyaapcrea// Moa pea. B.B. Nazapesa, M., 1996. C. 143,
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rocynapctBeHHas peaurua. TakuMm ofpa3oMm, MOKHO cJenarb BBIBOJ, HTO
PEJIMTHO3HBIE TEKCTH! SABJAIOTCS MCTOYHMKAMM [paBa B CTPaHaX c OGhHUHANBHO#
penuruei.

B cBfA3M ¢ BbIIIECKA3aHHBIM MOXKHO CHENaTh BBIBOJ, YTO TEPMMHA HCTOYHMK
npaBa He HMeeT eAuHoro noHATHA. Y Het onpeneneHHoil xpanudukauun. Ho Beé xe
CYLIECTBYIOT YETKO COPMHpPOBaBUIMECS BHIBI MCTOYHHMKOB NpaBa: HOPMATHBHBIH
aKkT, npaBoBoil oObIuail, OpHAMYECKHIT MNpeUeleHT, HOPMAaTHBHBIH AOTOBOp,
peNUrHo3HbIe HOPMEI, Cy1eGHEBIH NpeleaeHT, o0L1Me NPUHLIMNE Npasa.,

«1. ITlpaBoBoit oOBlyail - 3TO MpaBWUIO MOBEAEHHUA, KOTOpPOE CIOXHIOCH
MCTOPHYECKH B CHJIY MOCTOAHHOH IIOBTOPAEMOCTH B TEYEHHE MUTENBHOIO BPpEMEHH
H CaHKIIMOHMpPOBAHO TOCYNapCTBOM B KadecTBe oOweobs3arensHoro mpaswia. B
MepHoJi CTAHOBNEHMS IipaBa npecbnajalollee 3HaYCHHE WMeEs MpaBoBoi 0ObIYaif.
O6r1yHOE npaBo ObUI0 OCHOBHBIM HCTOYHHKOM MpaBa Ha PaHHUX 3Talax pa3sBUTHA
paboBnagenpyeckoro 1 peonansHOro NMpaea.

2.CynebHBlii peLeAeHT - 5T pellieHHe cyaa (00b1uHO 5TO BhICIuas cyebHas
HHCTaHLHA B CTpaHe) MO KOHKPETHOMY €Ny, KOTOPO€ 3aTeM CTaHOBUTCH 0OpasLoM,
00a3aTeIbHBIM [IPABUIIOM AJIA pELICHHA aHAJOrHYHEIX nen B 6ynymemM. B HacTosiee
BpEMA TaxKoii HCTOYHHMK LIHPOKO MCHONR3YETCA B AHMIOCAKCOHCKHMX CTpaHax
(Hanpumep "obwee npaBo" Aurnuu). IlpellefeHTHOe mMpaBo Upe3BBIYAiiHO
rPOMO3/IKO, 3allyTaHHO M [POTHBOPEYHBO, TMO3BOJNAET CYAY OCYIUECTBIATH
npaBoTBOpyeckHe (YHKLUHMH Kak B ciaydae OTCYTCTBHS COOTBETCTBYIOLUIETO 3aKOHa,
TaK H NIPH €ro HaIH4HH.

3. HopmaruBHBIH [OTOBOp - 3TO COMallleHHEe MEXIAY pa3lU4YHBIMH CyGheKTaMu
npasa, B KOTOPBLIX coiepxarci HOpMbl npaBa. OH sBhnseTcs OXHHM M3 OCHOBHBIX
HCTOYHHKOB MEXAyHapoaHoro mpasa. B psze ciyyaeB HOpMaTtHBHBEI [OroBOp
HCMOJIB3YETCA BO BHYTpHrocyaapcTseHHoMm nmnpase (PeaeparuBHBIR IOroBOp o0
co3naHuu Poccuiickoii ®enepanun, moroeopel Mexay Poccufickoit denepauueii u

OTACHBHBIMH €€ C)f'ﬁ'f:elﬂ'aMH, KONNEKTHUBHBIC JOTOBOPBI MEXAY a,uMHanrpauueifl





NpeANPUATHA U TPYAOBBIM KOJIJIEKTHBOM H ,up.)»6.

4, «PenMruo3Hele TEKCTHl - B3TO CBALUIGHHBIE KHUIMH H COOpPHHKH, KOTOpEIE
HENOCPEACTBEHHO NPUMEHSAIOTCA B cyneGHOM ¥ HHOH I0pHAHYECKOH NMPAKTHKE. DTOT
HCTOYHHK TIPMMEHSETCA, B TEpBYl0 ouepelb, B MycyabmaHckom npase (Kopan -
cobpanne noyuenuii u 3anoBepedl Asnaxa, CyHHa - >KHM3HEONHCaHHE INPOpPOKa
MyxaMmena).

5. JOKTpHHANBHBIE TEKCTh! - 3TO MHEHMA, MIAEM H JIOKTPUHBI BBIAAIOIIHXCH
YYEHBIX-IOPUCTOB. B pumckoM mnpaBe paGoThl HEKOTOPHIX H3BECTHBIX IOPHCTOB
(HanpuMep YnbnuaHa) 3a4acTyl0 COCTABIAJH OCHOBY pEHIEHHs IOpPHAWYECKHX Ae.
Cynb¥ B aHIJIOA3BIYHBIX CTPaHaX HEPEJKO OCHOBEHIBAIOT CBOH pellleHUs Ha TpyAax
aHrMUACKMX yYeHBIX. B MycynemaHckux crpaHax co3maHHbie B XII-XIV B. Tpyasl
apabCKUX IOPHCTOB, 3HATOKOB HciaMa (MIKMa) HMEIOT OpHUHANBHOE IOPHIHYECKOe
3HAYECHHE.

6. O61IKe MPUHLMIEI [IpaBa - 3TC PYKOBOASAIINE, NPHHLUMIIHAJBHLIE MONOKEHHS,
MCXONHBIE Hauyaja BCEro npasa B LieloM nuGo ompeaeneHHOH ero orpacid. B
COOTBETCTBHH C 3aKOHOJATEJLCTBOM pAda 3amaAHBIX FOCYIapCTB, NPH OTCYTCTBHM
KOHKPETHO# HOPMBI, MpeLeieHTa HIH NpaBoBOro o6biyas, BOIMOXKHO MPH perieHHH
IOPUAMYECKUMX M€ CCBUIATBCA Ha NPHUHLUIEI COpaBeUIHBOCTH, fAobpoii coBecTH,
colMabHON opueHTaiu npaBa. Yacte 2 cr. 6 I'K Pd mnpenycmarpusaer
HCII0/Ib30BaHHe OOIMX HAYaJl H CMBIC/IA MPaXKJAHCKOro 3aKOHOAATENBCTBA (aHAIOTHs
npaBa) H TpeOoBaHuH A0OPOCOBECTHOCTH, pasyMHOCTH M CHpaBeJJIHBOCTH, €CNH
HEBO3MOXKHO PUMEHHTH aHaJIOTHIO 3aKOHA.

7. HopmaruBHblii OpaBOBOM &KT KaK HCTOYHHMK MNpaBa - 3T0 OGMUMANBHBIA
MUCLMEHHBIA aKT, H3JaHHEIi KOMNETEHTHBIM OpraHOM MM TNpPHHATEIH BCEMH
rpakjaHaMH rocygapcrsa B gopMe pedeperyMa, ycTaHaBIHBAOLIMI, M3MEHAIOIIME
nubo OTMEHSIOIHIT HOPMEI MpaBa. D10 Haubonee COBEPLIEHHBIA MCTOYHHMK IMpPasa,

co3faroInui OCHOBY [N HYETKOCTH, TOYHOCTH H cTabMIBHOCTH [IpaBoBOroO

¢ Npobneme: obuieli Teopuu npasa u rocynapcrea /Moy pea. B.C. Hepcecanuya, M.,2000 C.274
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perynMpoBaHHsA, YKPEINEHHA 3aKOHHOCTH, JOCTYIHOCTH H 0003pHMOCTH NpPaBOBBIX
npeanucannii. OH obneryaer Haa30p 3a UCTIONHEHHEM IOPHANYECKUX NpeAlucaHuii,
HX TONKOBaHHME, CHCTEMaTH3aluio, ydeT. EMy npHcyma nHCbMEHHas, CTpOro
JAOKYMEHTHpOBaHHas ¢opMa H  ocobblif, uerko  periaMeHTHPOBAHHEIH
nponeccyanbHblit TOPAAOK NPUHATHS ¥ ONyGIHKOBaHHA'».

B cBA3H ¢ BblIECKA3AHHEIM MOMHO CHENAaTh BBIBOJA, YTO HOPMATHBHBIE AKThI
HaXoAATcsA Mexay coboii B cTporoii Hepapxuyeckoil cOMOAYHMHEHHOCTH, OT KOTOpOit
3aBHCHT  IOPHAHYECKAs CHIAa KaOKIOT0 M3 HHX. AKTHl  HIKECTOALIHX
NPAaBOTBOPYECKHX OPraHOB NOJDKHBI COOTBETCTBOBATH M HE MPOTHBOPEYHTH &KTAM
BBIIIECTOALMX  opraHoB. HopMaTHBHBIE aKTBl  KIacCHQHLHpPYIOTCS 10  HX
IOpHIHYECKOI CHJIE, OMpeenseMoil KoMMNeTeHUHel U MONoKEHHEM M3JaBIUETO WX

OpraHa B MEXaHH3MEC roCcylapcTna, 4 TaK¥Ke XapakTepoM CaMHX aKTOB.

7 Teopun rocynapcerea W npasa / MNog pea. B.C. Hepcecanya. M., 2002. C. 422.
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1.2.  Penurnosnble TEKCTbI

Penurnosnele TEKCTHl ABAAIOTCA OOHMM M3 HCTOYHHMKOB mnpaBa. PelHrHo3HBIMH
TEKCTaMH Ha3blBAIOTCA MNPEANHCAHMA CBALIEHHBIX KHHUr. Ho Tak ke He MMEET YeTKo
cpOpMHPOBAHHOTO MOHATHSA, TAK KaK HUCXOMA W3 TOr0 TEPMHHA, HENb3A CUHTATh CYHHY
HMCTOYHHKOM IpaBa B MyCyNbMaHCKuX cTpaHax. CyHHa-3TO NyTs, ykaszaHHbIH [IpopokomM
MyxamMMeoM, €ro BBICKa3blBaHMA, MOCTynkd. M B MycCynbMaHCKOM [ipaBe, CYHHa
npeacrapnser coboii cOopHuk Tpaguumil. M 3TUM caMbIM OTKpBIBaeT MyTh A TOrO,
4yTOoOB! YCTAHOBHTE HOPMY, NPHHLMII, HHCTHUTYT IpaBa.

YYeHBIE-IOPHCTHI MPEAOCTABIAOT, Oo/ee TOYHBIE TEPMHHB! PEJIMCHO3HBIX TEKCTOB.
PenurHo3Hele TEKCThl- CBALlEHHBIE KHHUTH W COOpPHUKH, KOTOpPBIE HEMOCPENCTBEHHO
NMPHUMEHSOTCA B cyae6HO# 1 HHOIT ropuinyeckoit npax‘rm(es.

«Penuruo3Hple TEKCTbl YCTAHABIHBAIOT HOPMBI, KOTOphIE HpPaBOMEPHEBIE AOKHEI
YTHTB, MOCTHl, KOTOPHIC OH AOIKEH cobmoaars, MHIOCTHIHH, KOTOPHIE OH JOJ/DKEH
NnoAaBaTh, M MNajJOMHHYECTBa, KOTOpble OH JO/KEH COBEPIIATH C/IOKHBIIEroCH B
pe3yJsibTaTe crnenu(uIeckoro passBuTHs KoHKpeTHoro obuectBa. Kak MCTOYUHHK mpasa
PEJIMTHO3HBIE TEKCTHl MNpPEeACTAaBNSAIOT coboil CBOA pENHTHO3HBIX HOPM (KaHOHOB),
KOTOpBIM rocyfapcTBo MNpHAaeT obiweobsa3aTensHylo cHiay. TakKoe 3akpenyeHue
HOPOUCXOJHUT B pe3yNbTaTe TECHOTO B3aHMOACHCTBHS rocyapeTsa 1 LEPKBH Y.

W3 NOHATHA peNUrHo3HbIe TEKCTh], BLITEKAET TAKOE MOHATHE KaK pPeJIMrio3Hoe Mpaso.
Onuum u3 Oonee TOYHBIX ONMpeNENeH il peTHruo3HOro Npana ABJIAETCA:

PemrudsHoe npaBo — ojjHa U3 HCTOpHYECKUX (OpPM NpaBa, B CHCTEME KOTOPOTO
HCTOYHUKOM MOCTYJHpyeTcsl Bojis GoecTBa, BBIDAXKEHHAA B CBALICHHBIX TEKCTaX MIIH

npelaHuax.

* Ca.: Teopus rocynapcTsa M npasa :yucGunk / [unronkuna A.C., Jimntpuesa 10.A..-M.: Briciee o6pajosanne , 2008.
C.408.

® Cioxnaniinen JI.P. Mycynemanckoe npaso: Bonpock Teopui n npaktrkn. M., 1986 C. 4.
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B Hacrosliee BpeMs, peNUrHO3HOE IpaBO paclpoOCTPaHEHHO B
MYCYJIbBMaHCKMX CTpaHax. [Jie INMaBHBIM MCTOYHHKOM sBinsercs: Kopah-
CBAILIEHHAsA KHUra , B KOTOpPOH pacKphITHl OTKpoBeHHs Aunaxa; CyHHa-
neiicTBUsA, MMOCTYNKH W ToikoBaHHe Kopana mnpopokoM MyxamMMenom;

TonkoBaHHe MYCYABMAaHCKUX IOPUCTOB (arsa; Tak e CYLIECTBYIOT pa3iHYHBIE
npenanua- Xaaucel. B cioyyae koAu3MM B BBIlIEYKAa3aHHBIX HCTOMHHKaX, To Oonee
aBTOPHTETHBEIM HCTOYHMKOM [paBa sBisieTcs HopMbl oObibaeR Apnar. Kaxcapiid akr
BEpXOBHOH BnacTH (KaHyH) He JHAOMKEH OBUT NPOTHBOPEYHTEH MIAPHATY W ABMAAJCA
o0s3aTeNbHBIM O MycyabMmaH. Ero HeucrmomHeHHe KBalHQHUMPOBANOCh Kak
OJJHOBPEMEHHO TOCYAapCTBEHHOE H PEIUTHO3HOE MPECTYIIEHHE.

B uHaycckoit npaBoBoii cucTeMe M B HEKOTOPBIX €BPOIECKHX CTpaHaX, TaK ke
COXPaHHJIOCH 3HaYEHHE PENHTHO3HBIX TEKCTOB.

Penurnosnoe mnpaBo obbefuHsAeT TpaBOBble HOPMEL, CcOpPMHpOBABLIHECS B

Pa3jiMYHBIX PENMIHO3HBIX BEPOYYEHHIl M ABIAIOTCA YacTeio penurud. PejMruosHoe

MpaBo BKJIOYaeT B cebs:

a) HOPMBIL, CCOCPXAUTHCCA B PEJIMTHO3HBIX TEKCTAX,

6) HHBIC HOPMBI, BKIOYAEMBIE B DPENUIHOIHOE IIpAaBO W ABNAIOLIIHECA MECTHEIMH
Oﬁblan{MH, pallHOHaNbHBIM [PAaBOTBOPYECTBOM HOPHUCTOB nubo HHTEPNPETAHAMH
PEAHUTHO3HBIX TEKCTOB, JI[OKT]J[/[HOﬁ.

Penurunosusie HOpPMEI PEryJIHPYIOT Hanbosiee BaKHBIE OGH.lGCTBeHHBIe OTHOINCHNA,
HMEIOT CBOIO CTPYKTYpY, CaHKUHOHHUPYIOTCH TOCYHAapCTBOM H HWHBIMH METOAaMH
roCcy iapCTBEHHOIO NMPHHYXIACHHA. BoamoixHo NNPpOBECTH CPABHCHHEC TIPABOBLIX HOPM H
PENHTHO3HBIX, TaK KaK 3TH HOPMBI PErYJTHPYIOT OOHH OGI.HGCTBCHHBIC OTHOLICHUA.

)E[a}moe CpaBHEHHE BO3MOXXHO Ha'aTe C INPHUHLIHIIOB Mpasa. K OpHHOHIIaM [paBa
OTHOCATCA CHpaBCAJIMBOCTh, PpPasyMHOCTh, COOTBCTICTBHE ,El06pI:IM HpdBaM. A K

NpH3HAKaM  pPEJIMTHO3HOrQ IpaBa OTHOCATCA: MNapTHKYJIAPHU3M, JIPHEMYILIECTBO
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YacTHOIIPABOBOH  XapakTep, OrpaHWYEeHHOe YHCJIO0 HMHCTHTYTOB, Ka3yaJlbHOCTH,
OTCYTCTBHE YECTKMX T[paHHl MexAay OOpAROBO-PEIUTHO3HBIMH, MOpAJILHBIMH U
MpaBOMHMCAHHAMH, TNpPOTHBOPEYHBOCTh H 3afyTaHHOCTh. B cBA3M ¢ MNpOBEJCHHBIM
CpaBHEHHEM BO3MOXKHO cJieflaTh BEIBOJl, YTO NMPUHLMIEI HOpM MpaBa Gosee ueTkue W
MOHATHBIE JJI BOCIPHATHS ,4€M NPHHLHUIE] PETMrHO3HOTO NpaBa.

XapaktepHas o0co0eHHOCTh pENMrHO3HOr0 TMpaBa — TNEPCOHANbHEIA, a He
TEPPUTOPHANIBHEIM XapakTep €ro IOPUCOHKLUHYM: TNpeAnucaHus pejJWrHo3HOro npaea
O00GBIYHO PacnpoCTPaHAIOTCA TONBKO HA MpeAcTaBHTeNedl AaHHOI penuruo3Hoit oOLHHEI;
HHOBEPLEI HIBATHI H3-IIO]] UX ACHCTBHA.

Cdepa peficTBUA peNMIHO3HOIO NpaBa: peNUTrHO3HBIE NpeANnuUcaHUs OoNbLIE BCEro
HanpaBieHBl Ha OpayHo-ceMeliHbIe OTHOUIEHNSA, HACAE/ICTBEHHBIE, Apyrite 6IM3KHe K HUM
oTHomeHUus (cepa AMUHOro craryra ueinoBeka). Hopmel rocyzapcreeHHOro,
aJMHHHCTPATHBHOIO, TOPrOBOro, ()HHAaHCOBOIO M MEXAYHApOJAHOIO HpaBa BHICTYMAlOT
KaK OTHOCHTENBHO BTOpOCTeNeHHBle. Tak KaK peNurHo3HOe MpaBo SABIAETCA [PaBOM
YUIEAUIHX 93MO0X, OHO, pasyMeercs, He 3HAeT TaKuX HOBEIX c(ep OTHOLIECHWId, Kak
KOMHBIOTEPHOE, KOCMHYECKOE MPaBO, HE BIHAET HAa HEKOTOphle 00JacTH IpaKIaHCKHX
NPaBOOTHOLIEHHH, CIOKHOCTH COBPEMEHHOIC rOCYAapCTBEHHOIO yCTPOHCTBA H T.A.

PenuruosHoe npaBo UMeeT CBOM BHABI TaKHe KaK: KaHOHHYECKOe (LIEPKOBHOE) 1paBo,
MYCY/ABMaHCKOE TIpaBO, MAYHUCTCKOE TNpaBo, €Bpelickoe NpaBo, CHHTOHCTCKOE NpaBo,
Oynnuiickoe npaBo. Bce ux ocobGeHHOCTH, MOHATHA pacKphITE HIkE. Bce 3TH BHABI
Npapa 3aBHCAT OT PEIMTHO3HOTO TECTA.

B xoae u3yyeHus JaHHOro BOMpOca MHOK OBUIM pacKphITHl TaKHe BOMPOCHI Kak:
PETUTHO3HBIE TEKCTHI U HX BHABI, PEIHrHO3HOE NPaBo W ero kpanudukauus. B cBiasu ¢
BBIIIEYKA3aHHBIM, MOXHO CIEAaTh TaK0€ YMO3aK/IIOYEHHE, YTO PEIHTHO3HBIE TEKCTHI
IIHPOKO paclpoCTpaHeHbl B CTpaHaX ¢ KOHCTHTYLIMOHHO 3aKperuleHHo# pemurueii.

PennruosHele TEKCTHI ABJIAETCA OCHOBOIOJAralOLUM HCTOYHHKOM PEAHTHO3HOrO Apasa B
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Pa3JIMYHBIX TrocynapcTBax. Hx KBEUIH(l)PI](aI.lHH HEMOCPEACTBEHHO CBA3dHBI C CaMHMH

PEAHNTHO3HBIMH TEKCTAMH.
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1.3. PeaurnosHbie JorMbl KaKk HCTOYHHK NpaBa

«B HEKOTOphIX MpaBOBBIX CHCTEMaX K MCTOYHHKaM [IpaBa OTHOCAT MpPaBOBBIE
NOKTPHHBI, T.€. MHEHHSi ABTOPUTETHBIX IOPHCTOB, NX Hay4yHble TpYJBl IIC BOMpOCaM
npaea. Tak, MHeHHE I0pHCTOB — jus respondendi — 6bUTH HCTOYHHKAMHU MpaBa B APEBHEM
Pume. B cTpaHax aHrmocaKCOHCKOI NMpaBOBOii CHCTEMBI CyibH 3a4acTyI0 0OOCHOBLHIBAIOT
CBOM peLIEHHs, cChUIasCh HA TPY/AB! YYEHBIX IOPUCTOB, TaK Ha3bIBAEMEIE JIHTEPATYPHEIE
HCTOUHHKH'»,

«B PuMckoM mpaBe pabGoTBl HEKOTOPHIX M3BECTHHIX IOPHUCTOB [OJOXEHBI B OCHOBY
peleHus IopuaHdeckux Aej. CyapH aHrI0A3bIUHBIX CTPaHaX HEPeAKOo apryMEHTHPYIOTCA
CBOH pelleHHs, oOpalasick K TpyAaM aHTAHHCKHX yyeHbIX. B MyCyABMaHCKHMX CTpaHax
co3paHHsle B 12-14 BB, couuMHeHHMsA apalOCKUX IOPHUCTOB, 3HATOKOB Hciama (MAxma)
HMEIOT O(ULINANBHOE FOPHANYECKOE 3HAUEHHE ' »,

ITpuBefeHHEI BhINIE NPUMEP TPABOBOIf JOKTPHHEL, MOXHO OTHECTH K PEJIMTHO3HBIM
norMaM. Tak kak couHHeHue apabCKUX IOPHUCTOB ABIAETCA JOrMOH OCHOBaHHOH Ha
PENNrHO3HOM TEKCTe, H MMeET o HIHANBHOE IOPHAHYECKOE TONKOBAHME.

[ToHATHA mMpaBoBOH JOKTPHHBI M pPEIMTHO3HOH JOTMBI OQYEHB CXOXH. Tak, 4TO
pPacCMOTPHM NOHATHE NMpPaBOBOi JOKTPHHEL, €€ 0coOeHHOCTH U nponece GOpMHPOBAHHA.

[TpaBoBBIe AOKTPHHBEI , UCTIOAB3YIOTCA B HEKOTOPEIX CTpaHax NMpH HaJHYMH Npobena
B 3aKOHOJATENILCTBE, OTCYTCTBHH COOTBETCTBYIOILE0 MpELEACHTa, MOAMKEHHS U3 paboT
M3BECTHBIX YYEHBIX MJIA IOPUIHYECKOTO pelIeHHsi BO3HHKILIEro Cropa, HMEILIEro
NpaBOBOE 3HAYEHHE.

[Tpouecc dopmupoBatys NpaBoBoii AOKTPUHBI KaK HCTOYHHKA INpaBa OTIHYAETCA
CHEAYIOIIMMH MIPU3HAKAMH:

- HIHATENBHOCTBIO ﬂpHOﬁpET&HHﬂ JOKTpUHANBHBIMH  B3IMMAOaMH &BTOPDHTCTA H

' Yonkep P. Aurnnfickas cyneGuas cucrema. M., 1980. C. 190-191.

" Teopus rocynapctea H npaea: yueGunk /Toa pea. A.C. [Turonkuna, 10.A, JimuTpucea.- M.: Bucwee o6palosanue,2008.
C. 408.





i6

obuienpuHATO B 06LIECTBE;

- HeNeHaNpaBieHHOCTEIO BO3HHKHOBEHHS, NOCKOJBLKY COCHOBHE IODHUCTOB BHAMT
CBOHMM Ha3HayeHHEM BHeCEHHE MOpAAKa U CIIpaBeATHBOCTH B 0010eCTBEHHYIO KH3HB;

- 00beKTHBHO-CYOBEKTHBHBIM XapaKrepoM (OPMHPOBAHHUA I[IPaBOBOi AOKTPHHBL,
o0ycJIOBNEHHBIM COLMANBHEIM H MHAMBUAYANBHBIM ONBITOM CO3AATENs AOKTPHHBEL H
00BEKTHBHBIMH YCIIOBHAMH XKH3HH 0011ecTBa;

- cyObeKTaMH, CO3JAIOLIMMH TPaBOBYIO AOKTPHHY, BBICTYNAIOT YYEHBIE-IOPHCTBI
(3HaTOKH rpaBa);

- TpoLiecC CO3/JaHys JOKTPUHBI He NOAYNHEH KaKHM-JIHGO NpolieccyanbHbIM HOPMaM,
NIOCKOJIBKY BOCXOJHT K JyXOBHOIt cBoboz€e IMYHOCTH H HE TEPIHT BMEIIATEILCTBA H3BHE;

- NpHMEHEHNE Ha NPAKTHKE [IPaBoBoii AOKTPHHEI NpeAnonaraeT e€ obiee npu3HaHKe,
MPHHATHE CPeaH IOPHCTOB U APYTHX WieHOB 00MIECTBa;

- OeiicTBHE MPaBOBOH AOKTPHHBI KaK HCTOYHMKA NpaBa OCHOBLIBAETCH HA CAHKIHMU
rocyAapcTba UiH o0lLIecTBEHHOM 00GPEHHH.

IO0puanueckas aokrpuHa, ocobeHHOCTH:

- ABJIAETCA Pe3yJETaToOM NpodeccHOHANBHONH HayYHOH 1EATENBHOCTH;

- fABNAETCA OTpaXkeHHeM noTpebHocTell CcoLMAIbHO-?KOHOMHYECKOTO pPa3BHTHSA
rocyAapcTba H oOLIecTBa;

- TOYHOCTh (POPMYNHPOBOK;

- ocobele ¢opMbl 3akperuieHuss ee nonokeHuH. VIMH  ABNAIOTCA  aKCHOMEI,
NPHHLNIIBL, NPE3YMIILUH, JeQHHHLIHN H HHBIE 0CHOBOIMOJIOXKEHUS;

- CIYXHT crnioco60M BblpaskeHHMs COMIACOBAHHBIX MO3MUHI YYEHEIX MO aKTyanbHBIM
npobneMaM [PaBOBOTO peryJIHpOBaHUA

-cleqyeT pa3nH4arh BH/IB! I0pHJHYECKOi JOKTPHHBI no
COfepaHHIo: obulenpaBoBas IOpHANYECKan ROKTpHHA (JOKTpPHHA NMO3HTHBHOTO Mpasa),
IopUIHYECKasA JOKTPHHA OTZEABHOI OTpaciu npasa, IopHANYECKas JOKTPUHA OTACIBHOTO

IIpaBoBOI0c HHCTHTYTa, a TakKKEe [0 HCTOYHHKY lbOpMHpOBaHHHI cobcTBeHHO
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IOpUAHYECKas JOKTPHHA H IOpHANYECKasA LOKTPHHA rocy/apcTsa.
ITo o6memMy npaswiny mobas JOKTpHHA AenuTcd Ha oHIUHANBHYI0, CO3JaBaeMyl0 Ha

HalOHANBHOM YPOBHE WIH HaAHALHOHAIBEHOM (HanmpUMep - SKCIIEPTHRIE 3aKIIFOYEHHA), H

Hay4YHYI0, CO3[aBaeMyl0 B YHHBEPCUTETaX H HHBIX Mpodeccopckux o6beMHEHHAX.

Kak u GorocnoBckue JOKTPHUHBI, NpaBoBasd AOKTPUHA, KaK MPAaBHIIO, MOAKpPENJIEHa
aBTOPHTETOM TPaAMLIHH.

B pesyabTaTe npoBeAEHHBIM MHOIO HCCHE[OBaHHH MOXHO cAenaTb CleAYIOUIHH
BBIBOA: PeNHruosHas npaBoBas NOKTPHHA BBICOKO paclnpoCTpaHeHa B MYCYJIBMaHCKHX
¢TpaHaX H B CTpaHax, [JA€ KOHCTHTYLHOHHO 3aKkpericHa peaurud. OcHOBHEBIM
pasiMYHeM OT NPaBOBOif JOKTPHHBI H PENIUFHO3HOM, SABASETCA HCTOUMHHKH paboT yUeHBIX
IOPHCTOB. B NpaBoBLIX JOKTPHHAX Kak OBLIO YIOMAHYTO BBILLIE, YUEHBIE IOPHCTHI ITHLIYT
CBOM TOJIKOBAHHS HA OCHOBE 3aKOHOB, HOPMaTHBHBIX M NOA3AKOHHBIX akToB. A
PETHTHO3HEBIE JOTMEI, ABNAIOTCA paboTraMM yueHBIX OOrocnoBoB MO OMNpeAeNeHHBIM
PETHUTHO3HEIM TekcTaM. B  xakimofl peawrnu cymectByeT cobCTBEHHas CHCTeEMa
PEJNMIHO3HBIX AOFMAaToB. B XpHcTHaHCTBE, MOMUMO Bubnuy, sBASETCH CHMBOJ BEDHI, Y
KaTOJMKOB AOTMOfi SBJIAETCH MOCTAHOBNEHHUA nan. Byaauctckiie AorMaThl yKasaHBl B

Tpunuraxe.
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I'naea 2. Oco0eHHOCTH NPaBOBbLIX CHCTEM

1.2. MycyabMaHcKasi IPpaBoBasi CHCTEMa

B crpanax, rae oduuuaneHoi penurueii spaserca Mcaam, Takux kak AdraHucras,
[Makucran, Upan, Hpak, Tyuuc, Mapokko, Cupus, JIusus, Caynosckas Apasus, Cynas,
mycysibmaHckue obwmHsl Adpuxu (Comanyn, Tanzanus, Kenus u ap.); HeKoTopele
Oankanckue crpaubl (AnGanus, Kocoso); crpansl CHI' (Asep6afimxan, Y3bexucras,
Typkmenncran, Tamxukucran u  ap.); cybbekret P® (Tarapcran, UYeuenckas
pecnybnuka, HMHrywerus); KpbIMCKHE TaTapkl B YKpaWHE H HEKOTOpHIE ApYrHe,
OCHOBBIBAIOTCA HA HAeH O0XECTBEHHOT0 IPOHUCXOXACHHUA TOCYAapcTBa, M HMMEIOT
TEOJOTHYECKYI0 OCHOBY. OCHOBHBIM 3aKOHOM B 3THX CTpaHax SABJSETCHA - LIApHarT.
«lllapuar - 370 cucTema IpaBOBbIX HOPM, OCHOBaHHasA Ha uciaMme. Jljia Hero xapakrepHa
ype3BeIdaiiHO 00beMHas cepa HOPMAaTHBHOIO PEryIHpOBaHMA, LIHPOKO OXBATHIBAIOLLAS
M YacTHYIO XH3Hb Jioaeil. CoraacHO ucinaMy HCTHHHBIH co3fiaTens npaBa - Ajnax,
MepejaBiidii ero dyepe3s cBoero mnpopoxka Myxammena. Takum o6pa3zoM, B mpase
riposiBiisieTcs Bosid BeeprblHero. HopMEI MycynsMaHCKOTO paBa OCHOBRIBAOTCS Ha BEPE
H He JOOJDKHBI HMETH JIOTHYECKOTO, pauHoHaibHoro obocHoBanus. Ilockonbky oHM
cYHTAKTCH 60KECTBEHHBIM OTKPOBEHHEM, Kakoe-NHOO MX H3MEHEHMe, OTMEHa, IpaBKa
3aKOHOZATENIEM He JMAoMyckaeTcs. 3ajaya 3aKOHOAATENA - OTKPBIBATh B HCIAMCKHX

12, lllapuar sBnsercs

HCTOYHMKAX HOpPMB! MpaBa, a He ¢OpMHpPOBATL HMX 32HOBO
cBOCOOpa3HBIM TEpPECEYCHHEM PEUrHH NMpaBa W HPaBCTBEHHOCTH. B mycynsmaHckoid
NpaBoBOil CHCTEMe 3ayacTyl0 MpaBOBblE MCTOYHHKH HE OTpaXkaloT peajbHOi
NEACTBUTENLHOCTH MH3HH MYCYJABMaH, H B CBA3H € I3THM HE MOCHENHIO pollb B
peryjiMpoBaHHH INPaBOBBIX OTHOLIEHWH SABJIAETCA MOpajlk M HpaBCTBEHHOCTh. YTto

[MOATBEIKOACTCA XaalcoM, O pasroBope Hpopoxa Myxammana CO CBOHM CITOABHAKHHKOM

" Mycyasmanckoe npago: yueGnuk / INon pea. LLlamuns Pudatosuy Angytantos M., 2009r. C.5.
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MyasomM, Ha3sHaueHHEIM NipaBuTeseM B Memen: «Korna npubyaeis B MECTO Ha3HAYEHHUA,
YeM Tl GyAewb pPYKOBOACTBOBATHECA B PELUEHHH BOMPOCOB, KOTOPBIE BOSHHKHYTH? —
cnpocun Ipopok. Myas otserui: «Knuroit Annaxa — Kopanom». «A eciin He Haiigemwn
OTBETA B KHHre»? — «CyHHOI Moc/IaHHHKa ANaxa». — «A eciu U TaM He GyZer oTBeTan
— «Torna Oyay pelwath no CBOEMY MHEHHIO, HE MOXKAIEB CHJI HA MOMCK BEPHOTO
pewerna». — «XBaja Ajnaxy, HacTaBuBlleMy Tebs Ha yroaselii EMy nyTe!» -
BOCKJIHKHYJT Hpopox»”.

Jlna pernenis nocTasienHof 3a1auu nepes 3aKOHOAATENEeM, B MYCYJIEBMAHCKOM NpaBe
CYWECTBYET MOMMMO CyAeOGHBIX TNpELENEHTOB H 3aKOHOJATENBCTBA, JOKTPHHANBHBIE
MCTOYHHKH mpaBa. IIpu BLIHECEHUM NpPaBOCY/MA CYAbsl CCHLIAETCA HA JOKTPHHANBHBIE
MCTOYHHKH NpaBa, a He Ha npamyio k Kopany unn Cynxe.

JAna ycrpaHeHHs mpoGieM B perylMpOBaHMM Da3MHYHBIX OTHOLICHHH MeEXKAy
MYyCyJbMaHaMH TMOABJICHHE TaKOro MCTOYHHKa Kak MJkMa. MjpkMolt HaseiBaeTcs
cOOpHMK pemeHHii AOKTOpOB Hciama. MmkMa sBAseTcs 06S3aTeNbHBIM fIpaBUIIOM
noBefcHuA. OBA3ATENBHOCTE HIDKMBI HE BBI3BIBANA COMHEHHMIl, TONBKO 6yayun
3a(HKCHPOBAHHBIMH B MIDKME, HODMBI MPaBa MOJUIEKATH NpHMeHeHHI0. CO BpeMeHeM
MIDKMA NpUOBpena cuily HCTOYHMKA NpaBa. B coBpeMEHHEBIX YCNOBHAX HIXMa — CBOEro
poAa norma MyCYNbMAaHCKOTO NpaBa: NMpH paspelieHuH Jena COBPEMEHHEBIH Cyabs
NpaBoBYIO OCHOBY HLIET He B KopaHe, a B ONOKEHHAX, OCBALIEHHBIX HIXMOII.

OnHol 13 0c0GEHHOCTBIO MYCY/NIBMAHCKOTO MPABa SBNACTCA €€ HEOMpeaeseHHOCT,
HETOYHOCTE B (OPMYNHpOBKaX, YTO H MOBJEKIO BO3HMKHOBeHHs Kniica. DTo nonsTHe
ABIIACTCA OAHUM M3 HCTOYHHKOB MYCYJIbMaHCKOro npasa. Kuiica npeaHasHauena kak W
H/DKMa, BOCTIONIHUTE MPOGeNbl Ka3yHCTHYECKOr0 MYCYJIBM@HCKOTO MpaBa M OTBICKATh B
CaMOM IllapuaTe HOpPMY HeOOXOAMMYIO IUif pelleHHs MO aHaJOrHd moboro gena, He

CO3/iaBast MpH ITOM HOBOH HOPMB! M HE Hapyllas (UKIMHM MYCY/IBMaHCKON MpaBOBOM

P Liur. no: Mafinyraunos P.H. Ucnam B cospementofi Poccri: Onuit gpunocockoro ananusa: ANC ... Kaua. dunoc.
Hayk M., 2003. C. 113-114,
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JOKTPHHbE (TaK, apeHaa 3eMAH, 3anpelieHHas 1apuaToM, TPaKTYeTCs KaK CorjialleHHe o
Topapumectge).*

MycyabpMaHCKasi JOKTpHHA He MpH3HaeT cyAeOHBI NpeleaeHT HCTOYHMKOM Mpapa.
CyneOHoe pelleHNMe HUKOTZIa HE CTAaHOBMJIOCH 00s3aTenbHOH HOpPMOIT He TOJNBKO JUis
JpYrHux cyjel 1pu paccCMOTPEHHH aHANOTHYHBIX A€, HO JaKe M A CY/AbH, PEIIHBIIErO
COoOTBETCTBYiomee jeno. CaMa jke ropuauueckas JOKTPHHA He MpelcTaBndeT coboi
eIUHBIX YCTOEB, @ COCTOMT M3 psAAa LIKOJ-TOJKOB, HEpPEeJKO NpPOTHBOpEYallHX OJHa
JApYyroii Mo MHOFMM IOPHAHYECKH 3HAYHMBIM NOJIOKEHHSAM.

[IpaBocyaue otnuuaeTcs MeHbuieH QopMmann3anued MO CPaBHEHHIO € APYIHMH
NpaBOBBLIMH  CHCTeMaMH. MycynsMaHCKas  mpaBoBas — cMCTeMa  He  JEJIHT
ApaBoHapyleHHEM (MpecTyIeHHeM) H rpexoMm. HanpuMep, HapylleHHs npaBHi YTEHHA
MOJMTBH! (HaMa3) ABJIAETCA TEM XKE MPECTYMVIEHNEM, YTO H BOPOBCTBO, K YOHICTRO.

OCHOBOMOJIAraloliuM  MOJAXOJOM T[pPH YCTAHOBJIEHHM TPaBOMEPHOCTH, JHO60
HENpPaBOMEPHOCTH [MOBEAEHHA B HCJaMe SBAAETCS JO3BOJICHHME, MPEJOCTaBIEHHE
mupokoii cBoboaw!l BeIGOpa (OHCMO3UTHBHBEIA METOJ NpPaBOBOIO PErylMpPOBAHHA), ECIH
HHoe He npegycMoTpeHo KopanoM mnu CyuHoit. I1pu aToM, cBoboaa Beibopa He aosbxHa
HCIONIB30BaThesl B yulepd wuHTepecaM Apyrux nui v ofwemy Onary. CrpemneHue
H36eKaTh MPHUMHEHHA Bpea ABIAETCA OAHMM M3 HCXOAHBIX HAual WapHara’ .

MycyapMaHCKOE NpaBo XapaKTEpU3yeTes, YCTOABINUMCH ONpEAEACHHBIM HOpPMaM
MpaBOBOH CHCTEM O TUIOXOI MOABEPEHHOCTH pedopMaM M PasiHYHBIM H3MEHEHHM,
YTO OYepeNHO# pa3 [OoKa3bIBAET, YTO MYCYJIBMAHCKOE MPAaBO HOCHT KOHCEPBATHBHBIN
Xapaktep. B MycyJbMaHCKOM NpaBe OYEHb SPKO BEIpaKEH crnenudHyeckuii xapakTep.
OTO BEIp@XAETCA B peryiMpoOBaHMH pPa3NMYHBEIX OTHOWIEHHH MEXIY MYCYIbMaHaMH

(ceMeiiHbIMH, HMyllecTBeHHBle W Ap.). [lpy 5TOM MyCyNbMaHCKOE [MpaBo He

" Fafinyvannop P.W. Hcnam B copemennoil Poccun: OnmT guaocockoro anaansa: anc ... kawa. dunoc, nayx. M., 2003.
C.112.
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pacrpocTpaHAETCA Ha HYAECEB, XPHCTHAH, JHL ApYroii penuruu. MciroyeHue cocrapiser

TOABKO ACBYLUIKH, BEIIIECAIIHE 3aMYiK 3a MyCYJbMaHHHa.

IIpu TonkoBaHMM MIDKMBI W KHSCA Ha MYCYJIBMAaHCKOE MpaBo, OKa3alH JeATeNLHOCTH
CYHHHTCKMX M LIYMHTCKUX lopuanvecknx mkoj. CoBpeMEHHOE MYCYJIBMaHCKO€ HpaBo
NpETEPNEBAET 3HAYHUTENBHBIE M3MEHEHHs, KOTOpBEI€ CBf3aHBl C €ro: BO-IEPBLIX,
BeCTEpHU3alHel, T.€. 3aMMCTBOBAHMEM MYCYJIBMAaHCKHM TIPaBOM HEKOTOpBIX HACH,
NMPUHLHIIOB, HOPM, TPHCYUIMX POMAHO-TEPMAHCKOI WM aHMIIOCAKCOHCKONH NpaBOBEIM
CEMbAM; BO-BTODBIX, KoAH(HKaUHe# MyCynbMaHCKOTO Mpaea (Tak, MPaKTHYeCKH BO BCeX
COBPEMEHHBIX MYCYJNBMAHCKMX CTpaHaX TNPUHATH H JeACTBYIOT CpaXJAaHCKUA H
rPaXAaHCKO-TpOLECCYaNbHBIH KOAEKCH); B-TPETBHX, OrpaHHYEHHEM MJIM yNpa3gHeHHEM
JeATeNAbHOCTH TPaOHLHOHHBIX CY0B, o0ecneuHBalOmMUX HEYKOCHHTENBHOE MIPHMEHEHHE
NOJIOKEHUH HIapHaTa.

B cBA3M ¢ U3MEHEHUAMH pa3BUTBIX CTPAH MYCYJIbLMaHCKas MpaBoBast CHCTEMa TaK JKe
passuBaeTca. OCHOBHBIMH M3MEHEHHAMH MpOABNIAIOTCA B 3aKOHOAATENBHON coepe,
NPHHHMAIOTCS HOBBIE KOOEKCHl, COBEPIIEHCTBYETCA AeATENbHOCTE CYAOB, pacKpbIBalOTCs
HOBBIE C(epBl BAHAHHUA PENUIHO3HBIX TEKCTOB Ha OOGLIECTBEHHBIE OTHOIEHHA. Tak e
MPOCNCKHBAETCA TEHACHUWSA rYMaHH3Ma B MyCyJIbBMaHCKOH NIpaBoBoii cucTeMe.

«B 1981 r. npuHsaTa Beceobiman ucnaMckas Aeknapauus Mpae YelioBeKa, coiepxainas
Karajnor npas 4YejnoBeKa. TeM caMBIM YXOAWT B TpOIIIOE MPEACTABICHHE O
MYCYJIBMaHCKOM IpaBe KaK HCKIIOYHTEABHO COBOKYNHOCTH 00f3aHHOCTell MycynbMaH.
Jleknapalus npoBo3IiallaeT H rapaHTHpYeT Npasa Ha XH3Hb, Ha cBOOOAY, Ha paBEHCTBO
H HEHOOMyIlIeHHEe HHKakof AMCKPUMHHALIMM, Ha CNpaBeANMBOCTb, Ha CIpaBeaIHBLI
cynaebHBIit npoliecc, HA 3alUTY NMPOTHB MPEBBIEHHA BJIACTH, Ha 3alHHTY OT NLITOK, Ha
3aMTY 4YE€CTH H pemyTanMH, npaBo YOexuilla, 3amMTy MNpaBa HEMYCYJIBMaHCKHX
MEHBIIMHCTB, Ha o0s3aTe/bHOE y4yacTHe B YIpaBiieHHH Aenamu obmectsa, Ha cBobony

COBE€CTH, MBICAIH H CNOBa, Ha CBOﬁOI[y BEPOMCIOBEAAHHA, coﬁpaﬂuﬁ, FapaHTHPOBaHHBIﬁ
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SKOHOMHMYECKHI NOPAJOK, Ha 33Ty COOCTBEHHOCTH, CTaTyC H 3BaHWE TPYAAI[HXCA, HA
colManbHOE ofecredeHHe, Ha CO3JAHHE CeMbU»'®. [apanTupoBaHbE! Mpapa 3aMyKHe
JKEHIUMHBI: NIPABO JXHTh B JIOME, TN1€ KHUBET €€ MY)XK; MOIy4aTh CPeAcTBa, HeoOxomuMEbIe
And MOANEPKAHWA YPOBHSA KM3HH HE HHXKE ee Cympyra; NpaBe pacTopxeHHs Opaka
(xynel); npaBo HaclIeAOBaHMA; NPaBO Ha CTporoe cobmofeHHe MY)KeM WM OBIBLIMM
MYX€M KOH(GHMAEHUHANLHOTO XapakrTepa ToH HHOOPMALHM, KOTOpOH OH MOXET
pacnojarate Ha €€ CY4€T M PacnpOCTpaHEHHE KOTOpoH Momio OB MPHYMHHTE BpEn ee
HHTepecaM U ap. ['apanTHpoBaHbl NpaBo Ha 0Gpa3zoBarute, Ha JIMYHYIO XKM3Hb, HA cBOGONY
nepeMellleHns U MecTa XXHTeNbCTBa. Ho necMoTpsa Ha npuusatue Bceeobuleit ncnamckoii
ACKiapauuu NnpaB 4YeJiOBeKa, MyCylkMaHCKoe NpaBo HOocHT B Oosblueii cBoeit Mepe
MUMIICPaTHBHBIC XapakKTep, 4eM JHCIIO3UTUBHEII. Tak Kak 0CHOBaHO Ha HAee 0013aTeNBECTB
yesloBeKa mepen Annaxom M oOmiecTBOM. B CBA3H ¢ 3TUM MYCYJIBMAHCKOE MPaBo HOCHT
00A3bIBaOIMiE XapaKTep. 3a He BHINONHeHHE 0OA3AHHOCTEH Ha BEPYIOLEro BO3NAraloTCs

CaHKIINH.

HnutenbHoe BpeMs MycyJbMaHCKO€ MPaBO He 3HANO JEEHHA Ha OTPAaciH.
I'pynnupoBaHue HOPM OCYLIECTBASJIOCH B 3aBUCHMOCTH OT MX TEMaTHYeCKOil OLEHKH
(cembs, penurua ¥ Ap.). HelHe MycynsMaHCKHe ydeHBl€ NOAPA3AEAAIOT CHCTEMY
MYCYJILMaHCKOrO MpaBa Ha CJIEAyIOlIHE TIpynnksl HOpM (OTpacieif): peryaupylomux
OTNPaBNEHNE PENUTHO3HOIO KyJIbTa; 3aKPEMASIOUIUX JNYHBIH CTATYC NpPaBOBEPHBIX;
00pasyloliux rpakaaHCKoe NpaBo (Myamanar); NpeiCTARIAIOMMX OTPacib «BACTHBIX
HOPM» (T.. pETYIHPYIOUIHX TrOCYJapCTBEHHO-YNPABIEHUYECKHE, AIMHMHHCTPATHBHBIE,

(hpMHaHCOBBIE OTHOIICHHS); OOpasylOMX OTpaciAb IENMKTHOTO (YroJ0OBHOro) INpaBa

(yxy6aii).

Kpome Toro, x uuciay orpacieif MyCynbMaHCKOTO mnpaBa OTHOCHTCA cyneGHOE

% Tam we. C. 17.
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(nmpoueccyanpHoe) M MexayHapopHoe npaBo. CyaeOHoe npaBo BKJIIOYAET HOPMBI,
YCTaHaB/IMBAIOIIHE NPaBO 3aHATHA JO/DKHOCTEH cyaeil HCKIMOYHTENBHO MYCYIbMaHaMMH;
K YMCITYy Ba&)XHBIX IPOLECCYaNBHEIX JOKA3aTENbCTB B IPAXKIAHCKOM U YrOJIOBHOM
npoliecce OTHECEHa KiATBa HMeHeM Ajuaxa. CyZpsM npy BBIHECEHHH pENIEHMSA
IpEfOCTABIEHa IUKHpoKkas cBoGoda YCMOTPEHHSA: OHHM BNpaBe PYKOBOACTBOBATHCS
NOJIOXEHHUAMH (HOpMaMH) MYCYALMAHCKOTO NpaBa, cQOpMYNHpPOBAaHHBIMH pa3iIMYHBEIMH

MYCYJIEMAHCKUMH TTPAaBOBEIMH LIKOJIAMH.

MexnyHapoaHoe mpaBo, Gasupyloliieecsi Ha HAee CYLIECTBOBAHHS ABYX MHUPOB —
«MHpa HcCNama» W «MHpa BOHHELY, OMpejleNsieT BHELIHIO MOAMTHKY TrocyJapcTBa C
MO3UIHH «MHpa HCAaMa» — OCYLIECTBJEHHMsA MONHTHKMU 3alUThl HHTEPECOB BCEX
MyCyJibMaH, B TOM YHMCJE MpPOXMBAIOIIMX B JAPYTHX rocyiaapcreax. IOpuanuecku He
YTPaTHBIIHI 3HAYCHUA «HHCTHTYT JDKHXana» TpeGyer BOHHBI ¢ «HEBEPDHBIMHY CO BCEMH,

KTO BBICTYNACT IIPOTHB MYCYJIEMaH.

B T0 e BpemMs B COBpPEMEHHBIX YCIOBHAX (pakTop McaamMckoro (pyHAaMeHTann3Ma,
opHUMaNBEHOE NMpH3HAHHE Hcjiama rocypaperBeHHoil penurueii (Tlakucran, Mpan u gp.)
OHOBPEMEHHO O3Ha4aeT Bo3pacTalouice BAHAHHE TPAAUIMOHHOTO MYCYIBMaHCKOTO
MpaBa Ha 3aKOHONATENBCTBO, CYACGHYIO CHCTEMY, IOPHIHYECKYIO PAKTHKY B LteoM' .

AHanu3 NpHBEJEHHBIX MAaTepHanoB, [MO3BONMN CHENaTh BBIBOA O TOM,  4TO
MYCYJIBMAHCKO€ MpaBo OCHOBAaHO Ha BEPOYYEHHAX W PEJIMTHO3HBIX TekcTax. Mmerourue
HECTKYI0 uepapxuio. Ho ocHOBHas JAeATENbHOCTh IOPHCTOB HE MCXOAMT TOMBKO H3
PEJUrHO3HBIX TEKCTOB, ¥ pasJHYHBIX BepoydeHHil. 3HauuMYI0 poiib B IAaHHOM BOIpoOcCe,
HUrpaeT MycCyJbMaHCKas @paBoBas JOKTPHHA, HMKkMa M kuiica. CoBpemeHHoe
MYCYJIBEMaHCKOE MPaBo, MPETEPIEBAET H3MEHEHHS B CBA3H C Pa3BUTHEM JPYTHX MPaBOBBIX

CHCTEM, HO IIpH 3TOM HE TEPACT CBOCH aKTYaJIBHOCTH, H ABJIACTCA BECBEMa 3HAYMHMbBIM

Y Mycynsmanckae npaso/http://dic.academic.ru/
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BOMpocoM B chepe opucnpyreHumn. [TogHuMasn, Ha Mo#l B3R, 00lle HPaBCTBEHHBIE H
MpaBoBbie BOMPOCH. MycylbMaHCKas NpaBoBas CHCTEMa OXBaThIBAeT ouyeHb GonblHoii
KpyT 00IIecTBEHHBIX OTHOLIEHHI H criocobsl ux perynuposaHus. OcTaBiss MECTO MpU

BCEM MHOI"OOﬁp&SHH pPasiH4YHBIX HCTOYHHKOB IIpaBa JAasd HPpaBCTBEHHOCTH H MOPAJIH.
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2.2, KaHoHH4YecKasi NpaBoBasi CHCTEMA

Kanonuyeckoe mpaBo sBISAETCA HEOThEMJIEMOI YacThlO KaHOHHYECKOH NpaBoBOM
cucTeMbl. «KaHOHHUECKoe MpaBo — 93TO COBOKYNHOCTb 3aKOHOB pPEAMIHO3HOIO
npaBonopsaka (KaHOHOB), 00BIYaeB W MpaBUi, YCTAHOBJIEHHEIX TNaBHBEIM 06pa3oM Ha
Bcenenckom u gpyrux cofopax u onpenefsiolMx NPeHMYILECTBEHHO OpTaHH3allHIo

LEPKOBHBIX emapXuii» .

KaHoHu4eckoe mpaBO Tak e peryiMpyeT YCTpOifCTBa LEpKBH, LIEPKOBHOE
yNpaBieHHE, a TAK KE BHEUIHEE OTHOLICHHE LEPKBH. KaHOHHYECKOE MpaBo COCTOMUT U3
BHYTPEHHETO W BHELIHEro NpaBa. BHyTpeHHee npaBO peryiupyeT OCHOBHBIE BOMPOCH!
LEepKOBHOM JKH3HM M LEPKOBHOE YNpaBneHHe. DBHeilHee mnpaBo CBA3aHO C
perynupoBaHHeM UepKOBHO-rOCYNAapCTBEHHBIX OTHOLIEHUH, a Tak ke CoAepxXuT B cebe

HOPMEI 110 OTHOLUCHHIO I_[eplcmd K OpYTHM BEPOUHCIOBEIAHHUAM.

KaHoHH4yeckoe npaBo AEIHTCA B 3aBHCHMOCTH OT HCTOYHHMKOB npapa. CyLecTBYeT
LlepkoBHOE MpaBo, YCTAHAaBAMBAeTCA B 3aKOHOJATENBbHBIX aKTax caMof LEepKBH.
IlepkoBHOE fipaBo, B 3aBHCHMOCTH OT pEerylHpoBaHMA KakuX JuUOO OTHOLIEHWit
noapasjeNigeTcs Ha BHelIHee H BHYTpeHHee. BHYTpeHHee LIepKOBHOE MPaBoO peryiupyer
BOMPOCHI XH3HKU caMoi LIepKkBH, a BHELIHEE PEryanupyeT BONpockl OTHOWEHHA LlepkBH ¢
MHBIMH OOLIeCTBEHHBIMH H MONUTHYECKHMH oBpaszoBaHMAMHU. LiepkoBHOE MpaBo Tak e
pasgenseTcs Ha rHcaHble U HenucaHHble. [TicaHHoe LiepkOBHOE NpaBo ABIAIOTCH 3aKOHBI,
KOTOpEIC OBUIH M3NIO)KEHBl KOMIIETEHTHOH 3akoHonaTedbHOH BnacTtelo. HemucaHbM
LUEPKOBHEIM MpaBOM ABIAIOTCA npenaHus M obbiuan. Kpome xe LlepxoBHoro npasa,

CYHICCTBYECT H boxecTBeHHOE TNpaBpo, KOTOPOE BRIPAXKCHHO B boxecTBeHHoO# BoJe.

** Shuuknoneans opreta/http://dic.academic.ru/
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B coBpeMeHHOE BpeMs KaHOHMUECKOE NPABO PerylHMpYeT BONpPOCHL, Kacaloluecs
npas ¥ 00A3aHHOCTEH YNEHOB LIEPKBH, HEPapXUK UEPKBH U JIp.

«HMcTopHueckH, KaHOHMYECKoe NpaBO Ha 3amaje paccMATPMBAIOCH KaK TOHATHE
Gonee WHPOKOE MO OTHOLIEHHIO K LIEPKOBHOMY MpaBy, MOCKOJIBKY KAHOHHYECKOE MpaBo
Kacanoch HE TOJBKO BOMPOCOB BHYTPCHHEH LEPKOBHOMH XH3HH, HO H TeX NPaBOBLIX HOPM,
KOTOphIC HE KacaluCh LIEPKOBHON JKH3HM HanpaMYy0, OAHAKO BXOAHBLIMX B CpemHHe
Beka B opHcaMKLUMIO LlepksH. C X0f0M HCTOPHYECKOTO PA3BHTHS U C CYy)KEHHEM BIMSHHA
Uepkpy na cBeTckue BOMPOCH 6a3a KAHOHWYECKOrO MPAaBa TMOCTENEHHO Cykanach U B

HacTosAIIee BpeMs NPAKTHYECKH COBNajaeT ¢ 6a30# HepKOBHOTO mpasay'’.

Kanonuyeckoe mpaBo B cHcTeMe mpaBa 3aHHMaeT CBoe MecTo. B 5THX oTBerax
IOPHCTBl 3HAYHTEABHO PacxoffTcs Mexay coboit Bo MHeHuax. «M3yueHue npasa
pacmajaeTess Ha ABE 4HacTH: myGaMYHOe W 4HacTHoe. IlyOanuHoe npaBo, KoTopoe
(OTHOCHTCA) K NONOXKEHHIO PUMCKOTO TOCYASPCTBa, YACTHOE, KoTopoe (OTHocuTCA) K
T0JIb3€ OTAENBHbIX JIHI Y,

B cBA3u ¢ BeILIE CKA3aHHEIM BO3MOXHO NPEATIONOKHTD, YTO LIEPKOBHOE TPaBo TO XKe
pasnenstor Ha nybnuuHoe u yactHoe. «Takylo kinaccuduKanmio npasa He BOCTIPHUHSANH H
HEKOTOPBIC XPHCTHAHCKHE KAHOHMCTEI, HE TOJBKO 3amajgHele, HO U pycckue. [Tpodeccop
H.C. Cysopos nucan: «B LepKOBHOM TpaBe HeT HafOBHOCTH pasnuuare myOIUYHOE H
HaCTHOE NpaBo, NOTOMY 4TO BCe BOOGIIE UEPKOBHOE NPaBO HOCHT MyGNMYHbI XapaKTepy.
OnHako ero TOYKy 3peHHs He PaseNaloT Jpyrue BHAHBIE [(paBOCJABHBIE KAHOHWCTEI:
enuckon Huxoaum (Munauw), npodeccop A.C. [Tapnos»?'.

Bo3MoXHBl pasnuuHele KOHUENUMH MO HAHHOMY BONPOCY, M HET ONpeHAeNeHHo

NPpaBAJBHOTO JEJICHHE LIEPKCBHOrO npasa. FOCYJIapCTBeHHOC NnpaBo TIpETEpHeBacT

* Kanonnueckoe npaso/ hitp://studopedia.ru/
* Durectet IOcTHiMana. Katonnyeckoe npapo.2008. M., 1984, C.23

! Unr. no: Masnos A.C. Kypc uepkosnoro npasa. Ce. Tponue-Cepricsa Jlaspa, 1902. C, 14
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pasNu4HBIE U3MEHEHUs B 3aBHCHMOCTH OT ME€pPEMEH *KHM3HM Hapoja, a LEpPKOBb B CBOIO
o4epesib BBOAUT NpaBo H3 boxecTseHHOro OTKpOBEHMUs, KOTOPHIE OBLAM AaHBI JIIOAAM Ha
BCETJIa, H B CBA3HU C 9THUM HE H3MEHHI KaK JorMbl Bephl. ['ocynapcTBo ke MOXET HMpUAaTh
CTaTyc rocyJapCTBEHHbIX 3aKOHOB, 00A3aTe/IbHBIM U HCTIONHEHHS LEPKOBHBIE MPaBHJIA.
Ho Bce >xe uepkBH HE HyMHBl Takhe CaHKUMH TaK KakK JUIA CHyXKuTejeil LepKkBu
HEepKOBHblE mpaBuia U TaK 00A3aTesibHBl JJIA HCMOAHEHHMA. B CBA3M ¢ 3THM MOXHO
CAENaTb TaKo€ YMO3AaKIOYEHHE, YTO LIEPKOBHOE MNpaBo ONpeAeiAloliee BHYTPH
LUEPKOBHBIE OTHOLIEHMA He 00#43aHBl TOCYAAapCTBY CBOHM IHpPOMCXOXKAGHHEM, H He
ABJIAETCA YaCThIO TOCYAAPCTBEHHOrO .IyONMHYHOro npasa.

Boinee TaxeNnbiM BONPOCOB [ pACCMOTPEHHS SIBAAETCS BHEIIHEE LIEPKOBHOE MpaBo,
perynupyolHe OTHOLWIEHHS LEPKBH C APYTHMMH OOLIECTBEHHBIMH OpraHH3alHAMH
npex e BCEro ¢ rocyfapcTsoM. Jta npobneMa 3Ha4HMa He TONBKO IS UEPKBH , HO ¥ JJIA
rocyaapcrea. llepkoBb B 3THX OTHOWICHMSX HEMOCPEACTBEHHO 3ABHCHT OT BOJH
rocyaapcrsa. J{jist npaBuABLHOTO NOHMMAaHMA OTHOLIEHHH rOCYAapcTBa W LEPKBH, HY)KHO
HE yMyCKaTh pa3iuyle MEX/Iy BHYTPEHHUM H BHEIUHHM LIHPKOBHIM NpaBoM. [ocynapcTBo
HMEET BO3MOMCHOCTEH paccMaTpuBaTk LEPKOBbL Kak NMyGIHYHYIO KOPTIOpauuio, a TaK Ke
MPU3HATh 3a LEPKOBHBIMH NPaBHJIaMH CTaTyC roCyJapcTBEHHBIX 3akoHOB. [ocymapcrso
TaK e HMeET BO3MO)KHOCTB, Nofo6HO PuMckoii uMneprud, o6haBuUTh e BHe 3aKkoHa. M3
3TOTO MOXCHO CHE€NaTh TAaKOH BBIBOA, YTO NEATENBHOCTb LEPKBH, HA MPAMYIO 3aBHCHT OT
NesITeNBEHOCTH FOCyiapCTBa.

Ho Bce ke cymecTByloT pasfiMuHble KOHUEMLHU MO MOBOZY OTHOWIEHHH LIEPKBH H
rocyrapcta.  HekoTopele  kaTolMyeckMe  aBTOpsl,  BCAYECKM  [OJUEPKUBANH
HE3aBHCHMOCTD LIEPKBH OT rocyAapcTsa. Brumoyas OTHOWIEHHA LIEPKBM W rOCyAapcTBa B
00NacTh MEXKAYHAPOAHOTO MpaBa. «3a Takoil MO3MUHEH, OYEBHIHO, CKpBHIBAETCA
npejcraBieHne o LlepkeH, Kak 0 CBoeo6pa3HOM rocyfapcTBEHHOM o6pa3zoBaHMH, NpH
3TOM 3abeiBaeTcs TO 06CTOATENBCTBO, YTo LlepkoBE ABNAeTCA Bee-Taku LlapcTBOM He oT

MHpa cero, HHOMPHPOAHBIM NMOJUTHYECKHM COIO3aM, NnpecnCayrOniM COBCPUIEHHO HHBIC
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LEIH, 4YeM ToCyRapCcTBO, a NMOTOMY H HE HMMEIOIIMM OCHOBaHHI AN 3aKOYEHHA C
rocyaapcTBOM KOHKOPAATOB U JJOTOBOPOB, OMOCPEXYIOUIUX MEXAYHAPOAHBIE OTHOLICHH.
HecoctoaTenbHbl Mo3TOMY M Te CHCTEMBI, B KOTOPBIX LIEPKOBHOE npaBo, Hapaay ¢
FOCYAapCTBCHHEIM H MEXIYyHApPOAHBIM, BKIIIOYaeTcs B MyOIMYHOE IPaBoO Kak ero ocobas
oTpacip .

PaccMoTpeB kaHOHMYECKOE MMPABO €10 BHABI H 3HAYCHHE, MOXKHO HnepeiTH K BOIpocy
MO €ro 3HaYMMOCTH H c(pepe BIMAHHA HEMOCPEACTBEHHO B OOIMIECTBEHHBIX OTHOLICHHIX.
OnHHM M3 OCHOBHBIX BHAOB OOLIECTBEHHBIX OTHOLIGHMiT sBIAeTCA ceMbi. C cCaMOro
Hadana, LEpKOBb BHICKA3BIBANA CBOE OTHOLIEHHE K Opaky M cembe., «XPHCTHAHCKHMH
KaHOHamMM OBITH 3AIOXMEHBI NMPUHLMIBI BCEX CeMEHHBIX OTHOLICHHMH XPHCTHAHCKOTO
MHpa, BKIIIOYaA M YHCTO IOPHAMYECKHE CTOPOHEI. IT03TOMY KaHOHMYECKOe NpaBo He
MPOCTO OKasalo BIHAHHE Ha perynHpoBaHMe 3T0# cdeprl. Jfonrwe croierHs Bo Bcex
CTpaHax OHO 3aMEHAJI0 CBOMMH NPABHIIAMH HallHOHANRHOE GpayHo-ceMeifHoe npaBoy™,

I'naBHEIM MOMEHTOM CUMTANOCEH BRIpaYKEHHE B3ANMHOIO COMIACHA Ha OpauHblii coro3.
B Opak Moru BcTynare MynduHBl ¢ 16 jleT M keHWMHEI ¢ 14 jer. Bce ocTanbHbIe
PaccMaTpUBANHCE TOJIBKO KaK aCCHCTEHTHI - MX MOIIO M He 6b1Th. BpakocoueTanne Moo
ObITh W TalHEIM. B0O3MOXHOCTb 3axmoueHns Opaka 6e3 CBSIIEHHHKA M TONBKO IpH
CBMACTCNIAX COXpaHMNACh B WCK/IIOYWTENBHBIX CiydadX H B janbHeliwem. Ho 6pak
CHHMTANICA HC BOIMOXHBIM MEXAY JIIOABMH pa3siM4HOH Bephbl, TaK KaK KpemeHHe OBLIO
obs13aTensHEM B moGoM TauHcTse. Tak %e LEPKOBb KapaJjia 3a CeKCcyanbHbIe OTHOIIEHHA
BHe Opaka. Takum o06pazoM, NpoBofs CBOM KOHLENUHH B pa3BuTHE ceMeiHBIX
OTHOLIEHHH, LEPKOBb Bella ONpeNeNeHHbIE MOPABHO-3THYECKHE HOPMBL. U 3aKpernuno
CBO€ OTHOLUEHHE K 3TOii cepe 06IeCTBEHHBIX OTHOLIEHHI].

CyluecTByoT pasnHyHBIe KOHUENUHH MO Pa3BHTHIO npaB u cBobon uenoseka. Uro

2 Nurectsl IOctiHmana. Kanonuueckoe npaso.2008. M., 1984. C.27

2 Cm. Beeobuas HCTOpHA rocyaapcTaa u npaea / [Toa pea. K.W.Barwpa. M.; IOpnct, 1998, C.421
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OCHOBOTIOJIO}KHHKAMH 3aKPEMICHHBIX 3aKOHOM TIpaB YENOBEKa sBJSeTcs PENHTHO3HbIE
HCTOYHHMKH 3THX npaB. OpHrHHANBHBIH HCIAMCKHH MBICTHTEND Abnynnaxu Axmena
AnHanma «Bokpyr Hciamckoii pedopManun: rpaxxaaHcKne cBoOOABl, YenoBeUecKHe
fpasa W MEXYHApONHOE MpPaBO» OH, B YacTHOCTH, nuuet: «MMeHHo 3gecs, BHYTPH
LEPKBH, B «CBATaA CBATBIX», 3apPOMAIOTCA MPEACTABIECHMS O HEOThEMJIEMEIX npaBax
UCNOBEKA CHAYana KaK O IpaBaX BEpYIOIHX cBOGOJHO Onpenenirtsb cobcTBEHHYIO Bepy,
cobctBeHHYI0 hopMmy u chepy caykeHus Bory n moasamM, ctpouts %u3ue B 06wecTse B
COOTBETCTBHMH C 3TOH Bepoii, ¢ TpeGoBaHHAMM COGCTBEHHON coBecTH. ITOCTENEHHO 3TH
6a30Bbl€ NPHHLIUIEI HAYHHAIOT U3MEHATD BCE chepst obuiecTsa. .. »>*

«B Ob6we#t nexnapauuy npap yenoBeka, B nepBoii cTatee: «Bce mogn poxnaiorcs
CBOGOAHBIMH M PaBHEIMH B CBOEM JOCTOMHCTBE H npasax». 3T0 NpAMOE CBHJECTENLCTBO
TOTO, 9TO NPOLUMTHPOBAHHLIE TONBKO YTO OCHOBOROJIATAIOLIME NMPHHLMINEI OJHOTO U3
BOKHEHALIMX aKTOB COBPEMEHHOTO MEXIYHAPOIHOTO npaBa yXOAAT CBOMMH KOPHAMH K
EBaHrenuio, XoTs HUrZe B HeM W He BCmOMHHaeTcs 06 3ToM, Obobian Bce ckasannoe,
MOXHO YTBEpHKIATbh, 4TO MEXAY XPUCTHAHCTBOM H COBPEMEHHOIl KOHIEMIMeil npas
HEJIOBEKA HE CYLECTBYET MPUHLHMITMANBHBIX NpOTHBOpeunit. HaoGopot, 3Ta Konuenuus
CCTCCTBEHHO YKNalbIBAETCA B CHCTEMY XPHCTHAHCKHX LICHHOCTEll, FeHeTHYECKH C Heil
CBA3aHa, U — B KaKoM-TO HauOosee oGHIEM CMBIC/IE — YKOPEHEHa B Helin®. DeMeHTh
KaHOHHYECKOro NnpaBa TaK K€ PacCMaTPUBAIOTCS B TAKHX NPABOBBIX NPHHUHKNAX KaK
PaBEHCTBO BCEX Mepe] 3aKOHOM. JlaHHas uaes NpOHCXOAUT 3 Bbubmun:«Cyaure cyn no
nmpaBAe... A BIOBY M CHpOTY, 4yxKecTpaHLa M yGororo He nputecuaiite»”’. U3 atoro
CHCAYCT BLIBOA, YTO LEPKBM OAHHM M3 OCHOBHEIX HCTOYHHKOM NpHHIIHNA [paBa

PaBEHCTBA Mepef 3aKOHOM fABNsAeTcA Bubmus.

H AlHanm, A.A. Ha nytH k ncnamckoii pedopyaunn (rpasiancrue ceoGoael, Npasa 4enoBcka i MeAyHapoaloe Npaso)
fA.A. AnHaum fMlep. c Anrn. M. Myaeii i obiectsennsiii uenTp M. Anapes Caxaposa, 1999. C, 234,

* Hayuno-nccnenosatensckuit sypnan/ hitp://research-journal.org

*Anonoretni/hitp://apologetica.ru/biblie.html
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B cBA3M C MpoBECHHEIMH MHOIO MCCENOBAHHSAMH, MOKHO CHENATH CleAyIoUIHii
BBIBOJl, YTO KaHOHHMYECKas MpaBoBas CHCTeMa ABJAETCS OOHHUM H3 MCTOYHHMKOB
OCHOBHRIX LECHHOCTEH COBpeMEHHOCTH. TakMe KaK: IpaBa 4enoBeKa, BEPXOBEHCTBO
lpaBa, paBeHCTBO NMEPE] 3aKOHOM BCE 3TH NMPHUHLMKIIEI, ABAAIOTCA HEOTHEMIIEMOH YaCThIO
mobolf mpaBoBOH cHCTeMBl M mnpaBa B mpuHuMne. YTo NOAYEPKHBACT BAKHOCTD

KaHOHHYECKOrO npasa.
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2.3.Eppeiickas npasoBas cucTeMa

B cospemenHom Mupe, B cTpanax, rae KOHCTHTYIIHOHHO 3aKperieHa pejiurus, H B
KOTOPBIX IOPHAHYECKH 3aKPEIIEHbl MOHATHS «rOCYAApCTBEHHAAN, «npeobnagatoasy,
«HOAAEpHHBAEMas FOCYAApCTBOMY» PEJIUTHS, ABNAIOTCA OCYAapCTBa ¢ TEOKPATHYECKO#H
dopmoii npasnenns.

OnHoli U3 TakuX rocygapcTs sBaseTca rocynapctso HMspaune. B Uspanne ne cmotps
Ha 3HAYMTENBHBIA HCTOPHYECKHH CPOK, B TEYEHHH KOTOPOTo Wspauns, kak rocygapcteo
HE cymecTBoBal, npaso Gbino coxpaHeHo. Espeiickoe mpaso PETYJNHPYET BCIO )KHU3Hb
esped. C MoMeHTa ero npoGyxmeHMs 4O KOHLA ero susuu. Bce obuecTBeHHOE
OTHOLICHUA ¥ MOBEACHHME CaMHX eBpeeB. B mcropun espeiickoro npasa pasBHBaNOCh MO
Pa3HOMY, B CBA3H C MOTEpeH y eBPEHCKOro HAapOAa rocyapCTBEHHOTO LEHTpA.

Espeiickue nuacnoprl, pacnonoxennbie Ha Beex KOHTHHEHTAX, CTalld BBIHOJIHATH

POJIb TyXOBHBEIX LIEHTOB, NOICPXKHBAA MEXAY COGOi pa3THuHEIE CBA3M.

«Ocoboe BosmelictBMe Ha comepxanue ¢bopmupylomerocs mpasa  okaszanu
PETHTHOSHBIE NpEANUCAHNS HYaU3Ma C ero NPHBEPKEHHOCTHIO Hiee GOrou3BpaHHOCTH
M3PaWILCKOro Hapoja, a Takke HEOOXOAMMOCTH NOAYMHEHHS COLMANBHOTO MOBENEHHS
MOJEH CBALICHHLIM 3aBeTaM, OTpaxeHHEM B Tope, Tanmyne u MHOrouMcmeHHBIX
PETUIHO3HO-HPABCTBEHHBIX HOpMaxX. [Ipu 3TOM B nocieayiomeM, B CHIly H3MEHHBIIMXCS
06CTOATENbCTB, JpeBHEeBpeiickoe MPaBo He Ha Bce MPENOAHOCUMEIE JKH3HBIO BOMPOCH
MOTIO JaTk OTBET. C YYETOM OTMeYeHHBIX ocobeHHOCTell NoAyumnu manbHeiiwee
Pa3BUTHE MHOTHE OTpachM eBpefickore mpasa. WHtencuBno crano pa3BHUBaThCA
rpaicpanckoe mpaso. CTeneHb PasBUTHA YroJOBHOTO mnpasa onpeAensnack Mepoii
CYREOHOI aBTOHOMHMHM KOHKPETHOTO eBpeiickoro LUeHTpa. 3HAYHTENBHOE BHMMAaHHE

YACIANOCE Pa3BUTHIO HY6HH‘JHOI‘O npaBa)>27.

s Byk I'. 310 B-r moii. Hepycannm: [lamup, 1993. C. 478.
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Co BpemeHeM K NpPaBOOTHOLIEHHAM CTalH AOGABNATHCA, OTHOLICHMS KOTOpEIE
BOSHHKANHN MEX1y rpaAaHaMH H OOLUMHHBIMH OpraHamMH, OGIUMHHEIMH OpraHaMH W HX
paGoruukamu. [Ipu nOABNEHMM [aHHBIX OTHOLIEHHH MONBHIIACKH notpebHocTs B
YPErymHpOBaHHH TaKHX BOMPOCOB Kak M306paHMA PYKOBOAAIIMX OPTaHOB MX NOJHOMOYHS M

conepxanue, 3 eKTHBHOCTb AaHHBIX OpPraHoOB H CHCTEMa HalorooOa0KeHHIS.

B Hawie BpemMa TepMuH «eBpeiickoe npaBo» ABJISIOTCA 3aKOHOAATENbLHEIE TNIOJIOXKEHUA,
KOTOpBIE pEryJMpYIOT pa3sjiMyHble OTHOIICHHA, KaK TPYIOBBIE, ceMeiiHble, 0OLIeCTBEHHEIE
OTHOLIEHHs W MHOTOE JpYroe.

«Jlna espeiickoro npapa XapakTepHO HAJHYME PANA BHICIIHX KPHTEPHEB, KOTOpEHIE
ONMpPEACIANM MYTH 32KOHOTBOPYECTBA HAa NPOTDKEHUH Bceil Hawel uctopun. OTi
BBICLINE KpHUTCPHH HAUUIH CBOE BRIpaXKEHHE B TakuX OuOneiickux ctuxax, kak "He
TBOPHTE KPHBABI B CyAe; HE NMUENPUATCTBYH yGoromy, He yroxmail BENTMKOMY; MO
npasae cyau 6mwkHero TBoero” (Jlesut, 19,15); " ngenaii cnpaBeANuBoe H Jobpoe B
rnasax ['ocnoga" (Broposakonwue, 6,18), "3axkon oauu Oyner juis Bac M AJis NIpHILENBLA H
Ans ypoxenua semnn” (Uncna, 9,14) u npyrux B Tom xe poge. B konue BTOPOTro Beka
rnasa CuxeapuoHa paban Illumeon GeH I'aMnu9ip NOABITOXHA 95TH yKaszaHHsa B
u3BecTHOM u3peyeHuH ("Iloyuenns npenkos”, 1, 18)": "Y Ha Tpex 0CHOBax CTOMT MHp —
Ha paBOCYMM, HA HCTHHE ¥ MHPe, KaK CKasaHo (y Mpopoka 3exapen, 8,16): "Tlo ucTHue

¥ CIIPaBETNBOCTH, paJH MHPa CYJMTe BO BpaTax Balinx"»>,

B m3panssckom obuiecTse CylecTBYIOT pasHOrIacHs Mo Py ONpeAeneHHbIX NPaBOBEIX
npobnem. Cepbe3HBIMH pa3HOIIACHs TpPaBOBBIX NpoblieM SBIAIOTCH, BOTIPOCE! Opaka M
cembH. Tak e BemyTca mMCKyccuM mo Bompocam KoucTuTynnn, kotopas onpenenser
¢ynkuun Bnacreit, npasa 1 06513aHHOCTH rpaxnaH. M3 3a pasnuyHbIX MHEHHI [0 CHX NOp He

YAAI0Ch NOTOBOPUTHCA 10 3TOMY BOIIPOCY.

2 Tam we. C. 467.
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OcHoBononaraiomuM 3akoHoM B Mspawre senserca [Hexnapauus HesasucumocTu
Wzpauns, obHapomosanHo# 14 mas 1948 romy B Tens-Apupe. B wueii romopurcs:
«l'ocynapcteo  M3paunb.. 3IKAETCA Ha OCHOBAX CNpPAaBeNINBOCTH M MHpa, B
COOTBCTCTBHH ¢ HAeanaMH eBpelickuX MnpopokoB. OHO OCYWIECTBHT HOJHOE
o0LIECTBEHHOE M TMOJNHMTHYECKOE PaBHONPABHE BCEX CBOHX rpakaaH 6e3 pazmuuns
pennruy, pacel 4 nona. Ono obecreyut cBobOAy BepOHMCIOBEAAHHA U COBECTH, TPaBO

MOJIE30BATLCA POAHEIM A3BIKOM, NPaBo 06pa3oBaHMA H KYIBTYpPHIY .

Bepxosuslii cyn Mapawis yctaHOBIT pAA HEN3MEHHBIX [IPUHLMIOB €BPeHiCKOro Npasa.
Takux xak paBeHCTBO Mepel 3aKOHOM BceX Jironeit, csofona nuuHocTH, cBoboa cloBa U
neuaty, cBobojga BeOOpa poja 3aHATHI M Apyrue nojobHele cBoGOABl ABIAIOTCA
He3bI0JIEMBIMH U OCHOBOTIOJIATAIOIIMMY, Ha HUX OasHpyeTcs rocynapcTBEHHBIH cTpoit
Wspauns.

H3 BBIIECKA3aHHOTO MOYKHO COCNaTh BBIBOJ, 4YTO BCIO cy,ueﬁHylo NpaKTHKY

rocyaapctsa Mspauns, IpOHU3BIBAET €BPEHCKOE NPABO M €r0 MPHHLHIEL ..

EBpelickoe npaBo MNpoOIUIO OMpOMHBIH IYyCTE C MOMEHTa CBOEro CO3JaHHS W MO
CerofHAWHNKX aHedl. Eppefickoe mpaBo OCHOBBIBAIOCH HAa OBYX MOMEHTaX, KOTOpHIE
OMpeneNsny €ro CylmHoCTb. Bo-nepaeix, eBpeiickoe npaBo GbUTO JKHBEIM, AEHCTBYIOIIMM B
MOBCEAHEBHOH JH3HH MNpaBHiaMH. Bo-BTOpBIX MOCTOAHHOE M HENpEpHIBHOE pa3BUTHE

eBpelickoro npasa.

EBpefickoe npaBo MOCTOAHHO MPHMEHAJOCH B JKMIHEJESTENLHOCTH €BPEEB. ITOMY
cnocoGeTBoBana asa (axtopa. Ileperlit 3 3THX (akTOpoB BEUIC TO, YTO eBpelickoe HPaBo

ABJIANNOCH PEIUTHO3HBIM M HAITHOHAILHEBIM. PCJ’IHFH(BHBIM, OHO ABNAAOCE B CBA3H C TEM ,YTO

* Rexnapauss Hesasucumocts Hapauns /Jafi.org.

% Cm: Espetickoe npaso/ www.eleven.co.il.
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MCTOUHHKOM €Bpeiickoro mpaea 6euto BoxkecTBeHHOe oTkpoBeHue. M Tak Kax MOCTOSHHO
coOmozanocs, pasBuBalack B [Hacriope B paMKaX €BPeiiCKOH ABTOHOMHOM OGLIMHEL
BropriM daktop ofycioBien rocyapcTBeHHO-IPaBOBEIM BOCIPHATHEM ITOHATHIL BAacTH
M Cynompou3BoAcTBa. J[Ba 3THX (akTopa TECHO CBsi3aHbl MexXay coGoii, ¥ B TOM M B
ApyroM ¢akrope eBpeiickas MBICIb HAXOJAHT pELIEHHE Bcex npobneM B emHHOM
HCTOUYHHKE B Tope.

«Takum o6pasom, usyyas Topy u penuruosHoe npaso, €BPEH 3ayYHUBANH H OCHOBBHI
IOPHAHYECKHX NpaB. JTO MOCAYXHIO OCHOBOH s (GOPMHpOBaHHS onpeaenéHHBIX
MPHHLMMOB: TaK e eBpedl o6a3aH cobmonate cyry6o «penuruosHsie» MpeanHcaHus,
Aabbl HE COTpEHTb, OH MOMKEH CTPOKANLINM obpasoM mnpuiepxKuUBaTECA M
«IOpHAMYECKUX) 3aKOHOB MyAau3Ma, HOO HapylIeHHEe UX — HE MeHEe TSOKKHIl IPOCTYIIOK.
Penurnosnelii xapaxTep u Tex, ¥ TeX M APYrux ¢ ocobGoii cuoii NOAYEPKHYT Ha BEICOKOIT

CTYMEHH €BPEeHCKHX LIEeHHOCTEH — B MHCEMEHHOI Tope»“.

I'naBHEIM OTIHYaEM eBpejicKoro mMpaBso ABISETCH, TO YTO eBpefickoe npaBo cyry6o
HallHOHABEHBIM, M €ro pasBHTHE CBA3QHO HCKAIOYHTENBHO C TBOPYECTBOM CBHIHOB
eBpeiickoro Hapoaa.

EBpeiicknit Hapoa 10 cuX nop paccMaTpHBaeT eBpeiickoe NpaBo KaK CBOE JOCTOSHHE,
H KaK CYLIECTBEHHYIO YacTh CBOEH KYJIBTYDHI, Aake HAXOAACh Ha UywOHHE, ¢ MOYTEHHEM
coOM0AAlOT eBpefickoe NpaBo 1 3a60TATCSA O €ro pasBHTHH.

B eBpeiickoM npaBe rapMOHHYHO COCYIIECTBYIOT BaKHEHIIME peIMrHO3HEIE
NPUHUMIBL C TPOXAAHCKOH MOpaNbIO, U ABAAETCA (EHOMEHOM KaK ¢ TOYKM 3peHHs
IOPUCIIPYACHIMH TaK M ¢ TOYKH 3PEHHS PEJIHTHH.

B cBsA3H ¢ BBINIECKA3aHHEIM MOXKHO CHENATh BEIBOM, UTO €BpeiicKoe mpaBo fABMsETCA
OIHHM M3 IVTaBHBIX AOCTHKEHHH eBpefickoro Hapona. Epeiickoe npaso perynmnpyer Bce

JKU3HCHHBIE aCNEKTEl €BPEEB, U UX JCATENBEHOCT. HPH ITOM paclnpoCTpaHeHO TOJBKO

M Tam xe. C.143
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cpenn OLHOM HalHH, H €€ IOPHUCAHKLIUA HE 3aKaHYHBAETCH B npeacnax OAHOH CTpaHEl.

OHo He UMeeT aHaaoroB B MHUpE, H ABJIJACTCA (l)EHOMCHOM C Pa3NUYHEBIX TOYEK 3pCHHA.
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3aKoYeHHe

IpoBens uccnenosanus, B 061acTH PEIMIHO3HBIX HCTOYHHKOB MPaBa B COBPEMEHHOM
obliecTBe, WX PpONb BIHAHMA Ha perynupoBaHHE OOIIECTBEHHBIX OTHOUICHHI,
pasIMYHBIC  PENUTHO3HBIC  NPABOBBIE  CHCTEMEl, HX  OCOOEHHOCTH, MOKHO
NpOaHANN3UPOBATE, AaNbHEHIlee Pa3BUTHE NpaBa B MPHBEJCHHBIX PasIHYHEIX [PABOBEIX
CHCTEMaX.

B nanHOH KypcoBoH pafoTe pacCMOTpeHbl OCHOBHBIE BOMPOCHL, KacalomHecs
OTHOLICHHA MpPaBOBEIX M penurHosHbix HopM. [loa nelicTBHe pPeNMIHO3HBIX HOPM
nonagany® MHOTHE ceMEHHBIe, HACICACTBEHHBIE M OOIIECTBEHHBIC OTHOLIEHHS, B
HACTOALIEE BPEMA OHH HE NOTEPAIH CBOEH 3HAYUMOCTH B CTPaHaX, Tie KOHCTHTYLIHOHHO
3aKpeniieHa Kakas-1uho rocyjapcTBeHHas pesiurus.

OCHOBHBIM MCTOYHHKOM TPaBa B OCYAapcTBaX ¢ KOHCTHTYLHOHHO 3aKpernneHHoi
PeMrueH, ABNSIOTCA pPesMrHo3HBIE TEKCTH. KOTOphle peryiHpyloT oBILIecTBEeHHbIE
OTHOLICHHS MEXAY JIOABMHM W HX )XH3HEAeATeNbHOCTh, HO He TONBKO pelMrHo3HbIe
TEKCTBI, DPErylIHpYIOT OOLUECTBEHHBIE OTHOLUEHHS MEXAY JHOABMH, HO TaK IKe
CYWECTBYIOT PENHIHO3HBIC AOrMBI, PasIMUHBIE XaJUCHl, NPHAAHHA, BCE OHH TECHO
B3aMMOCBA3AHb! MEXAY COOOMH, M HMEIOT KECTKYi0 Hepapxuio.  Kakagas npaeopas
CHCTEMa HMEET CBOM OCODEHHOCTH, pasinuHele cepbl nepecedyeHHs NPaBOBBIX M
PENHTHO3HBIX BOMpPOCOB.

PenuruosHele TeKCTBI, CTanmM OCHOBONONOXHHKAMH M B  HacTosllee BpeMs
ACHCTBYIOIIHX MpPABOBEIX MENIYHAPOAHBIX NPHHUMIOB TipaBa. Jlae  YYeHHS, He
OCHOBAaHHEIE HA pEUrUM, KOTOpEle copmupoBanuck B EBporie B cepennie 20 Beka,
TIOBTOPANTH OCHOBHBIE PENMIHO3HBIE NPUHUMNBI H OCHOBHIBAIMCH HA PENMTHO3HOI
MopaiH. PelnruosHas Mopanb OTHOCHTCS K HENPABOBEIM HOPMAM, OHHM HANAraioT
3anpeTsl, O0GA3AHHOCTH, MpPENOCTABJAIOT pA3NMYHBIE TNpaBa, ¥  BLICTPAHBAIOT
ONMPEACNCHHYI0 MOACIL MOBEACHHA JIOAEH B COOTBETCTBHM € [JAaHHEIMM HOPMAMH.

Penuruosusie HOPMEI PacipOCTpaHAIOTCA Ha MOaeH BEPYIOLIHX, TO €CTh HCIIOBEAYIOLIHX
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ONPEAC/CHHYK) PENNIHI0. PeNMruosHbie HOpMBI HMEIOT OIPEACNECHHOE CXOACTBO C
NpaBOBHIMM HOPDMaMH, TaK Kak OHM IHMCEMEHHO 3aMKCHpOBaHBI B PasiHYHBIX
penuruosHeix uctoyHukax (Kopan, Bubnus, Topa, Cyna). MoxHO nmpoBecTH napaniens
MeXAy HNAHHBIMH HOPMaMH, H YYHTBIBas CPOKH CO3JaHMs AAHHBIX HOPM, MOXHO ¢
YBEPEHHOCTBIO CHENATh 3aKMIOYEHHE, 4YTO PEJIMTHO3HBIE HOPMEI B ONpeleNeHHBIX
CJIy9yanx SBJIAI0TCA HCTOYHHKAMH HEKOTOPBIX NIPAaBOBLIX HOPM.

OnHuM M3 BaKHEHIUMX BOMPOCOB pACKPBITHIX B KypcoBoii paote, sBaseTcs
B3aHMOOTHOIUEHHE PEJIMFHO3HBIX HOPM M HOpM mpaBa. [Ipy KoMmAM3MM HOpPM TpaBa U
PEANTHO3HBIX TEKCTOB, IMIABEHCTBYIOLIYIO POJib [MPHHUMANH pPEIUTHO3HBIE TeKCTH. Tak
KaK >XU3HEAEATENBEHOCTE IPAXKAaH B OCHOBHOM CKIIaJIbIBARach Ha OCHOBE 3THX TEKCTOB.
Kaxnaa npasosas HopMa Oblla NMpPHHATZ HA OCHOBE TEX WJIH MHBIX PENTHTHO3HBIX
HCTOYHUKAX H TpPH 5TOM HE MOr/a NPOTHBOPEYMUTH 3THM PEIMTHO3HBIM TEKCTaM.
PennuruosHrle HCTOYHMKM HE MOTYT B TNonHoM o6BEME perynMposaTh Bce
B3aHMOOTHOIEHHA MEXAY IpaxJAaHamH, H MO 3TOMY B CHJY BCTYNAaiOT IpPaBOBhIE
HopMbl. [IpaBoBLIE HOPMBI MpETEPHEBAIOT Pa3HYHEIE H3MEHEHHS B CBA3M C Pa3BUTHEM
obliecTBa, HO TNpPH 3TOM HE H3MEHAIOT MNPHHLUMIY BEPXOBEHCTBA PpEJHTHO3HBIX

HCTOYHHKOB.
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